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STATE OF NEW MEXICO
THIRTEENTH JUDICIAL DISTRICT
COUNTY OF VALENCIA

SOCORRO ELECTRIC COOPERATIVE, INC.,

Plaintiff,
V.
CHARLENE WEST, et al., No. D1314-CV-2010-0849
Judge: Mitchell
Defendants,
And

CHARLES WAGNER, individually and
on behalf of those similarly situated, et al.,
Cross Claim Plaintiff,

v.
SOCORRO ELECTRIC COOPERATIVE, INC.,

et al.,
Cross Claim Defendants.

MOTION TO DISMISS CLAIMS AND FOR JUDGMENT ON THE PLEADINGS
BASED ON FAILURE TO PLEAD UNDER RULE 1-009(b)

Cross Claim Defendants Socorro Electric Cooperative, Inc. et a/, by and through their

counsel of record, Kennedy & Han, P.C., hereby brings this, Cross Claim Defendants’ Motion to
Dismiss Claims. " 2 As is discussed in detail below, the Cross Claim in the current matter

violates the express pleading requirements established Rule 1-009(b), NMRA 2011, regarding

! The current Motion is being filed concurrently with a Motion to Dismiss based on Lack of Standing, a Motion to
Dismiss based on Failure to Properly Plead under Rule 1-009(b), a Motion to Dismiss for Failure to Join an
Indispensible Party, and a Motion for Partial Summary Judgment as to Claims Based on Denial of Voting Rights. The
Defendants hereby incorporate all statements of fact and arguments of law contained in these various Motions as
if fully set forth herein.

* For purposes of simplicity and ease of reading, Cross Claim Defendants are referred to throughout this Motion as
“Defendants.” Cross Claim Plaintiff is similarly referred to only as “Plaintiff”.
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averments of fraud. To the extent that Plaintift has failed to properly plead his averments and
allegations of fraud and fraudulent concealment, he has failed to state a claim under Rules 1-
012(c) and 1-009(b), NMRA 2011. On these grounds, each of the various claims brought by
Plaintiff Wagner must be dismissed.

In support of this Motion, Defendants state as follows:

L Introduction.

On or about August 24, 2010, Plaintiff filed an unverified Cross Claim and Request for
Class Action Certification in the current matter. The Cross Claim was brought against the
Socorro Electric Cooperative, Inc. (hereinafter “Cooperative™) as an independent corporation,
and against fourteen individuals. Thirteen of these individuals are current or past Trustees of the
Cooperative, and one individual is a past general manager of the Cooperative.

Focusing strictly on the unverified Cross Claim, the pleading contains, in total, sixteen
“counts,” each brought against fifteen individual Defendants, creating a total of 240 separate
claims which must now be litigated before this Court.> None of these claims are plead with
particularity. However, a review of the unverified Cross Claim in its entirety reveals that the
pleading contains no particular factual pleadings upon which any claim could be made. Apart
from recitations of portions of New Mexico’s Rural Electric Cooperative Act, the Cooperative’s
Bylaws, and properly filed IRS documents, the Cross Claim contains only general allegations
and speculation as to hypothetical wrong-doing by the Defendants. Several fundamental
accusations are brought on the basis of “information and belief,” with no factual support or

information. See, eg, Cross Claim, at §38.

® Defendants recognize that at least two of the “counts” (ie, Counts 1 and 16) presented by Plaintiff contains no
language indicating an actual cause of action. This fact, however, only adds to the confusion surrounding this Cross
Claim.



Additionally, each of the 240 claims presented in the Cross Claim appears to be rooted in
an averment of “fraudulent concealment,” which is presented at Sec.4, 9 25-27 of the Cross
Claim and is repeated in relation to almost every “count”. In addition to the averments of
“fraudulent concealment”, the wvarious “counts” contain numerous unspecified, general
averments of breach of fiduciary duty and fraud. These “counts” contain no particular statements
of fraudulent behavior or actions on the part of amy of the named Defendants. In fact, the
“counts” do not mention any individual Defendant by name nor do they discuss any actions of
the individual Defendants.

These deficiencies in the Cross Claim are in direct violation of New Mexico’s Rule of
Civil Procedure 1-009(b) and of the common law pleading requirements established by the
business judgment rule. These fundamental deficiencies make proper discovery and litigation of
the matter virtually impossible, since the Defendants have no clear understanding of the time,
place or nature of the claims being made against them. Under these circumstances, each of the

claims contained in Plaintiff’s 16 “counts” should be dismissed.

IL Standard of Review.

Defendants have brought the current Motion as a motion to dismiss under Rule 1-012(c),
NMRA 2011 so as to enforce the particularity requirements contained in Rule 1-009(b), NMRA
2100. New Mexico case law indicates that state courts address a plaintiff’s failure to plead as
required by Rule 1-009 on the same basis as a motion to dismiss. See, eg., Meiboom v. Watson,
2000-NMSC-004, §4.; Delgado v. Costello, 91 NM. 732, 734, 580 P.2d 500, 502. Similarly,

under the Federal Rules of Civil Procedure, the 10™ Circuit considers motions brought for failure



to plead fraud with sufficient particularity as motions to dismiss for failure to state a claim. See,

Grossman v. Novell, Inc., 120 F.3d 1112, Fn. 5 (10" Cir. 1997).

III.  Statements and Arguments of Law.

A. Failure to State a Claim as to Averments of Fraud.

In addition to the pleading deficiencies presented it the other various Motions filed
concurrently with the present Motion, the current Cross Claim fails to meet the basic pleading
requirements of Rule 1-009(b), NMRA 2011, concerning averments of fraud. Rule 1-009(b)
expressly states that “[i]n all averments of fraud or mistake, the circumstances constituting fraud
or mistake shall be stated with particularity.” This rule is substantially similar to Federal Rule of
Civil Procedure 9(b), which provides that “[i]n alleging fraud or mistake, a party must state with
particularity the circumstances constituting fraud or mistake.”

Federal courts have been quite explicit when discussing the policy behind the heightened
pleading standard for matters of fraud. The U.S. Supreme Court has stated that heighten
pleadings are required because claims of fraud “raise a high risk of abusive litigation.” Bell
Atlantic Corp. v. Twombly, 550 U.S. 554, 127 S.Ct. 1955, 1973 n. 14 (2007). The heightened
pleading rule is intentionally designed to protect defendants from “spurious charges of immoral
and fraudulent behavior.” U.S. ex rel. Bledsoe v. Cmty. Health Sys. (Bledsoe 1I), 501 F.3d 493,
509 (6™ Cir. 2007). The rule also prevents vindictive plaintiffs from conducting large-scale
“fishing expeditions” based on nothing more than generalized allegations. U.S. ex rel. Atkins v.
Meclnteer, 470 F.3d1350, 1360 (1 1" Cir. 2000). Before making public charges of fraud, parties

are required to conduct a greater than normal pre-litigation investigation, “because public



charges of fraud can do great harm to the reputation of a business firm or other enterprise (or
individual).” U.S. ex rel. Fowler v. Caremark RX, L.L.C., 496 F3d 730, 740 (7™ Cir. 2007).

While this heightened pleading requirement does not require a party to explain or present
each and every detail of his claim of fraud, the party bringing allegations of fraud in New
Mexico courts must present sufficient facts that fraud is “necessarily implied” from the pleading.
See, Steadman v. Turner, 84 N.M. 738, 740 507 P.2d 799, 801 (1974). The underlying facts must
be plead in such a manner as to “leave no doubt in the defendants’ minds as to the claim
asserted.” Delgado v. Costello, 91 N.M. 732, 735 580 P.2d 500, 503 (1978). By way of
example, in a recent matter arguing that fraud was not plead with sufficient particularity, the
New Mexico Supreme Court upheld the pleadings as proper because they stated particularized
instances of fraud were alleged in detail and the rules alleged to have been violated were stated
with specificity. See, fn Matter of Stein, 2008-NMSC-013, 146.

In order to provide defendants with notice of the specific conduct with which they are
charged, federal courts have consistently held that, at a minimum, allegations of fraud must
“allege the time, place, and content [of the fraud], the fraudulent scheme, the fraudulent intent of
the defendants, and the injury resulting from the fraud.” {/.5. ex rel. Bledsoe v. Cmty. Health Sys.
(Bledsoe 1), 342 F.3d 634, 643 (6™ Cir. 2003). Where a defendant’s allegations include a
“complex and far-ranging fraudulent scheme,” then the defendant is required to, at a minimum,
provide specific representative examples of the alleged fraudulent conduct. See, Bledsoe 11, 501
F.3d at 510. In short, averments of fraud must provide the accused with “the who, what, when,
where and how.” Borsellino v. Goldman Sachs Group, Inc., 477 F.3d 502, 507 (71h Cir. 2007).

Apart from generalized averments of fraud and breach of fiduciary duty, the current

Cross Claim relies heavily on generalized averments of “fraudulent concealment,” presumably in



order to escape the relevant 4 year statute of limitations on claims of fraud. In the specific
context of fraudulent concealment allegations, a plaintiff has the express burden of pleading the
underlying fraud with particularity, while additionally showing: 1) why he or she failed to
discover the cause of action before the running of the statute of limitations; 2) that he or she
exercised due diligence in regards to his or her claim; and, 3) that an affirmative act by the
defendant frustrated discovery of the cause of action notwithstanding plaintiff’s due diligence.

Continental Potash, Inc. v. Freeport-McMoran, 115 N.M. 690, 698, 858 P.2d 66, 74 (1993).

B. Averment of Fraudulent Concealment and Statute of Limitations.

Plaintiff’s first averment of fraud is contained Sec. 4, 27, which attempts to circumvent
the regular rules associated with the statute of limitations by claiming fraudulent concealment on
the part of each of the 15 separate Defendants. See, Cross Claim, p. 9. However, in direct
contradiction to the requirements of Rule 1-009(b), the paragraph makes nothing more than a
broad, highly generalized claim of fraudulent behavior. The paragraph does not discuss any
Defendant by name. It does not state what each Defendant is alleged to have actually done. It
does not state when the Defendants are alleged to have committed any particular acts of fraud.
Perhaps most importantly, the paragraph does not state how Defendants have “concealed” their
acts from the Cooperative’s members, its auditors, and its financers. The only allegation
contained in the paragraph simply states that the General Manager (apparently Defendant
Pineda), has refused “on several occasions” to release requested documents. Even accepting this
allegation as true, these facts do not “necessarily imply” a finding of fraud. The paragraph does

not state when the documents were requested and refused, the nature of the documents, the
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not state when the documents were requested and refused, the nature of the documents, the



number of documents, or the reasons provided by the General Manager for refusing to produce
requested documents.

Additionally, Paragraph 27 fails to address the three other issues required to satisfy a
pleading of fraudulent concealment under Continental Potash. Plaintiff has not stated why he
(or, in fact, any of the members of the purported class Plaintiff seeks to have certified) failed to
discover the causes of action against each Defendant before the running of the relevant statute of
limitations. Plaintiff has not provided a description of the efforts he (or any member of the
Cooperative) took in order to exercise due diligence in regard to bringing the claims against the
numerous Defendants. Finally, Plaintiff has failed to allege the requisite affirmative act by each
Defendant which frustrated discovery of Plaintiff’s cause of action.

Where Plaintiff has utterly and wholly failed to meet the basic, clearly established
requirements of a “fraudulent concealment” claim, this Court is authorized dismiss all claims
which rely upon these averments based on Plaintiff’s failure to state a claim upon which relief

may be granted.

C. General Averments of Fraud.

Apart from the generalized, improper averments of fraudulent concealment, Plaintiff’s
Cross Complaint is pervaded by unsubstantiated, non-particular statements and allegations of
fraud. These averments inform, and are inextricably linked to, each claim brought by Plaintiff.
These pervasive violations of the Rule 1-009(b) pleading requirements necessitate the total
dismissal of all claims contained in the Cross Complaint.

i FExcessive Compensation Counts.






