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Appellant Augustin Plains Ranch, LLC (Augustin) respectfully submits this

supplemental brief in response to the Court's order ofJuly 23, 2014. The Court has

directed the parties to address the effect on the present appeal of a new application

tendered by Augustin to the Office of the State Engineer. Specifically, the Court

has directed the parties to address whether the new application renders this case

moot on the basis that there is no longer a controversy.

In summary, Augustin's tender of a new application does not itself render

this appeal moot, but the appeal will become moot if l;IIld when the State Engineer

accepts the new application pursuant to NMSA 1978, Section 72-12-3 (2001). In

view of the possibility that this appeal may soon become moot, Augustin

recommends that the oral argument scheduled for August 21, 2014, be vacated. If

the State Engineer accepts the new application, Augustin will move promptly to

dismiss the appeal pursuant to Rule 12-401(B) NMRA.

A. The New Application Does Not Itself Render this Appeal Moot,
but the Appeal Will Become Moot if the State Engineer Accepts
the Application

Augustin's central argument on appeal is that the State Engineer denied it

the evidentiary hearing to which Augustin is statutorily entitled. Similarly, the

relief sought in this appeal is reversal and remand for an evidentiary hearing. [BIC

47; RB 19].



As the Court has noted, Augustin has tendered to the State Engineer a new

application to appropriate groundwater. In the new application, Augustin provides

additional infonnation and attempts to address the concerns raised by the State

Engineer and district court in the decisions below. Although the new application

therefore differs in certain respects from the application at issue in this appeal, the

general subject matter is the same. Augustin does not claim that it is entitled to

more than one evidentiary hearing on the same subject matter. See Derringer v.

Turney, 200l-NMCA-075, ~ 15, 131 N.M. 40 (recognizing that Water Code's

"plain language guarantees an aggrieved party one hearing" but "contemplates no

more than one hearing"). Rather, if and when Augustin becomes entitled to an

evidentiary hearing on the new application, its claim in this appeal that it was

erroneously deprived of an evidentiary hearing on the prior application. will be

moot. See, e.g., Porter v. Robert Porter & Sons, 1961-NMSC-010, ~~ 17-18, 68

N.M. 97 ("[T]his court will not ... grant relief that will avail appellant nothing

....").

As Augustin has explained in its briefing in this appeal, an applicant seeking

to appropriate groundwater becomes entitled to an evidentiary hearing when the

State Engineer accepts the application. [BIC 20-23; RB 10-14]. The State

Engineer's acceptance of a tendered application requires that the State Engineer

first detennine that the application provides the requisite infomlation in
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confonnance with Section 72-12-3. § 72-12-3(C) ("No application shall be

accepted by the state engineer unless it is accompanied by all the infonnation

required by Subsections A and B of this section."). A non-confonning application

"shall be returned promptly to the applicant with a statement of the changes

required." 19.27.1.11 NMAC. "Upon receipt of an acceptable application," the

State Engineer directs publication of notice of the application and, if the

application is contested, the State Engineer must then conduct an evidentiary

hearing. 19.27.1.12, .15 NMAC; see §§ 72-12-3(D) - (F); NMSA 1978, § 72-2-16

(1973), § 72-2-17 (1965).

Augustin tendered its new application to the State Engineer on July 14,

2014. Augustin's understanding is that the Water Rights Division of the Office of

the State Engineer ordinarily decides whether to accept or reject an application to

appropriate groundwater within four to six weeks after tender. Augustin thus

anticipates that the State Engineer's detennination whether to accept the new

application will be made imminently. To the best of Augustin's knowledge,

however, the State Engineer has not yet made that determination. In sum, this

appeal is not presently moot, but Augustin anticipates that it may become moot in

the near future.
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B. The Oral Argument Should Be Vacated in the Interest of Judicial
Economy

The possibility that this case may become moot in the near future raises the

question of whether oral argument or other proceedings should be conducted in

this Court pending a decision by the State Engineer to accept or reject Augustin's

new application. Augustin had anticipated, before it received this Court's order of

July 23, 2014, that it would file a motion in early August requesting either (I)

voluntary dismissal of the appeal if the State Engineer accepted the new

application, or (2) vacatur of the currently scheduled oral argument if the State

Engineer's decision whether to accept the application was still pending.

Pending a decision by the State Engineer on whether to accept Augustin's

new application, Augustin requests that the Court vacate the oral argument

currently scheduled for August 21, 2014. Doing so would avoid the waste of the

Court's and the parties' time and effort that might result if oral argument is heard

but the case becomes moot either shortly before or after the argument. Augustin's

. intention remains to move for voluntary dismissal of this appeal in the event of a

decision by the State Engineer to accept the new application. In the event that the

State Engineer decides to reject Augustin's new application, Augustin proposes to

promptly notify this Court that a controversy remains, and in that event it would

request that a new date be set for oral argument. No party would be prejudiced by

this approach.
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