BEFORE THE NEW MEXICO STATE ENGINEER

IN THE MATTER OF THE
CORRECTED APPLICATION FILED
BY AUGUSTIN PLAINS RANCH,

LLC., FOR PERMIT TO Hearing No. 17-005
APPROPRIATE GROUNDWATER IN _

THE RIO GRANDE UNDERGROUND OSE File No. RG-89943 POD 1
WATER BASIN IN THE STATE OF through PO 537

NEW MEXICO

APPLICANT’S EXPEDITED REQUEST FOR
POST-DECISION EVIDENTIARY HEARING

COMES NOW Applicant Augustin Plains Ranch, LLC (“Augustin” or “Applicant”), and
respectfully requests a post-decision hearing pursuant to NMSA 1978, Section 72-2-16 on
Augustin’s Corrected Application for Permit to Appropriate Groundwater in the Rio Grande
Underground Water Basin in the State of New Mexico (“Corrected Application™). Augustin also
seeks an expedited ruling on this request. To facilitate an appeal, if the Hearing Examiner denies
this Expedited Request, Augustin asks that the order clarify that the Report and Recommendation
Granting Motions for Summary Judgment (filed Aug. 1, 2018) (“Report”) constitutes a denial of
a post-decision hearing, or otherwise precludes a post-decision hearing. In support of this request,
Augustin states the following:

1. The State Engineer accepted the Corrected Application and issued notices for
publication in August 2016.

2. On July 31, 2018, the State Engineer accepted and adopted the Hearing Examiner’s

Report granting summary judgment for Protestants and denying Augustin’s Corrected Application.



3. No evidentiary hearing was held prior to the July 31, 2018 decision as contemplated
by NMSA 1978, Section NMSA 1978, § 72-2-17. See also 19.25.2.22 NMAC.

4. On August 6, 2018, Augustin received the Report by certified mail.

3 NMSA 1978, Section 72-2-16 provides a statutory right to a post-decision “full
evidentiary hearing” by “any person aggrieved by the decision,” so long as the decision was made
without a prior evidentiary hearing and the request for hearing “is made in writing within thirty
days after receipt by certified mail of notice of the decision.” D 'Antonio v. Garcia, 2008-NMCA-
139,98, 145 N.M. 95 (“We concluded that because the party appealed the state engineer’s decision
within the thirty-day period prescribed by Section 72-2-16, the state engineer was required to hold
a post-decision hearing.”). See also, Lion’s Gate Water v. D Antonio, 2009-NMSC-057, § 25, 147
N.M. 523 (concluding that “the State Engineer [may] employ his or her authority to efficiently
dispose of applications without a hearing whenever he or she determines that water is unavailable
to appropriate. However, an aggrieved applicant may request a post-decision hearing before the
State Engineer if that request is timely.”).

6. Augustin has satisfied the requirements set forth in Section 72-2-16 and is therefore
entitled to a post-decision evidentiary hearing. First, this request was timely filed within 30 days
of receipt by certified mail of the Report. Second, Augustin was aggrieved by the Hearing
Examiner’s decision to summarily deny the Corrected Application. Third, the State Engineer
issued its decision without holding a hearing in which Augustin was afforded “an opportunity to
appear and present evidence and argument on all issues involved.” NMSA 1978, § 72-2-17(B)(1)
(emphasis added). See also 19.25.2.22 NMAC (“Evidentiary hearings on the merits of a pending
matter are formal, recorded proceedings at which the testimony of witnesses is taken under oath

and exhibits are presented for consideration of the hearing examiner for admission as evidence in



the record.... The parties shall have a reasonable opportunity to cross-examine the witnesses of
opposing parties.”); Derringer v. Turney, 2001-NMCA-075, § 15, 131 N.M. 40 (determining that
the Section 72-2-16 hearing requirement is not satisfied by the written pleadings of parties and
instead requires “the opportunity to appear and present evidence and argument on all issues
involved.”); D Antonio, 2008-NMCA-139, § 8 (defining the hearing required by Derringer as “a
full evidentiary hearing”); id. at § 9 (“The hearing granted by Section 72-2-16 is a procedural right
that is intended to ensure that the state engineer affords an appropriate degree of process to the
parties before a final decision is entered.”).

7. Augustin therefore requests that the Hearing Officer hold “a full evidentiary
hearing,” D Antonio, 2008-NMCA-139, q 8, on the merits of the Corrected Application in accord
with Section 72-2-17, 19.25.2.22 NMAC, and controlling caselaw. See, e.g., Applicant’s
Consolidated Response in Opposition to the ELC Protestants Motion for Summary Judgment at
25-28. Pursuant to NMSA 1978, Section 72-2-17(A)(1), Augustin hereby waives the right to a
hearing within 60 days, and requests that a scheduling conference be set to establish a reasonable
schedule acceptable to the State Engineer and Protestants.

8. Because of the requirement to exhaust administrative remedies prior to seeking
appeal, see Lion’s Gate Water, 2009-NMSC-057, 24, our Courts have made clear that the
statutory time limit for perfecting notice of the appeal set forth in NMSA 1978, Section 72-7-1
does not commence until the State Engineer has either held a hearing and entered his decision or
denied the request for hearing. See Lion’s Gate Water, 2009-NMSC-057, § 32 (stating “‘no appeal
can be made to district court until the state engineer has held a hearing and entered his decision in

the hearing”); Derringer, 2001-NMCA-075, § 16 (“the thirty days for Derringer to serve his



notices of appeal began to run when he received the state engineer’s denial of his request for a
hearing”); see also NMSA 1978, § 72-2-16 (“Hearings required before appeal”).

9. At the same time, Augustin is mindful of the State Engineer’s statement that
“briefing and oral argument in a hearing before the State Engineer’s hearing examiner, following
the filing of a Motion for Summary Judgment,” satisfied the Section 72-2-16 requirement to hold
a hearing. If correct, the time limit for noticing the appeal commenced when Augustin received
the Report on August 6, 2018. See Report at §9 6-12; Headen v. D’Antonio, 2011-NMCA-058,
17, 149 N.M. 667 (discussing cases where the agency determined that administrative proceedings
were complete). Put another way, it appears that the State Engineer has already decided that
Augustin is not entitled to an evidentiary hearing, and the matter is ripe for an appeal.

10. However, Augustin is struggling to square this language with Derringer and
D’Antonio. For example, the Report addresses the issue of a pre-decision hearing, but does not
explicitly address the right to a post-decision hearing, and the D Antonio Court makes clear that
“the right to a post-decision hearing after a grant of summary judgment” is conditioned “on a
party’s timely request.” 2008-NMCA-139, 9.

11. Out of an abundance of caution, and to ensure that Augustin does not waive any
right to appeal this issue, Augustin is seeking clarification and/or confirmation of the State
Engineer’s position. Accordingly, Augustin requests a post-decision hearing. Alternatively, if
this Expedited Request is denied, the State Engineer should clarify and confirm that Paragraphs 6
through 12 of the Report should be understood to be a denial of a post-decision hearing. Augustin
further requests that the Hearing Examiner issue a decision on this request by fﬂday, August 30,
2018, to allow time for Augustin to perfect service of notice of the appeal of the Report within the

thirty day limit in the event that this request is denied. See Anthony Water & Sanitation District



v. Turney, 2002-NMCA-095, § 11, 132 N.M. 683 (requiring that “the State Engineer and all other
parties must be served a notice of appeal within thirty days after receipt of the final decision of the
State Engineer.”); see also copy of the Notice of Appeal attached hereto as Exhibit A (identifying
one of the appellate issues as the “denial of a full evidentiary hearing”).

12. Due to the tight time-frame for Augustin to perfect an appeal of the Report, if
Augustin does not receive a decision by August 30, 2018, Augustin will have no choice but to
deem this request for a post-decision hearing denied, refused, or unacted upon, and will complete
the required steps to perfect its appeal, including the issue of whether Augustin was improperly
denied an evidentiary hearing. See NMSA 1978, § 72-7-1(A) (allowing an appeal for “any
decision, act, or refusal to act of the state engineer” (emphasis added)); Exhibit A. Including the
issue of Augustin’s right to a post-decision evidentiary hearing will allow the district court to
address all of the relevant issues in a single appeal.

WHEREFORE Augustin respectfully requests that the Hearing Examiner grant the
Expedited Request for a post-decision hearing. If this request is denied, Augustin asks for
clarification or confirmation that the Report constitutes a denial of a post-decision hearing, or
otherwise precludes a post-decision hearing. In any event, Augustin requests that the Hearing
Examiner issue his decision on this Expedited Request by Friday, August 30, 2018, to afford
sufficient time for Augustin to comply with statutory time limits to perfect its appeal to district

court, should the State Engineer deny this Expedited Request.



Respectfully submitted,

MONTL ERY & ANDREWS DRAPER & DRAPER
é’ /1 / John B. Draper

Jeffrey J. Wechsl 325 Paseo de Peralta

Kari E. Olson Santa Fe, NM 87501

Kaitlyn A. Luck (505) 570-4591
325 Paseo de Peralta john.draperdi
Santa Fe, NM 87501

(505) 982-3873
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Attorneys for Applicant Augustin Plains Ranch, LLC
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CERTIFICATE OF SERVICE

[ hereby certify that on August 24, 2018, a copy of the foregoing was sent via U.S. Mail to
all Parties Entitled to Notice as located on the Office of the State Engineer's website,

1’1‘ www.ose.state.nm.us HU/AugustinPlai

), revised 04/24/18.

I further certify that consistent with the Joint Notice for Consent to Electronic Service, a
copy of the foregoing was sent via electronic mail to the following parties:

Maureen C. Dolan

Felicity Strachan

Christopher Lindeen

Office of the State Engineer
Administrative Litigation Unit
P.O. Box 25102

Santa Fe, NM 87504-5102

Co-counsel for Water Rights Division

Douglas Meiklejohn

Jaimie Park

Jon Block

Eric Jantz

New Mexico Environmental Law Center
1405 Luisa Street, Ste. 5

Santa Fe, NM 87505

v laradanis i
HnCIKIejonn{a nmelc.ore

Co-Counsel for NMELC GROUP

David Mielke

Sonosky, Chambers, Mielke & Brownell
500 Marquette Avenue NW

Suite 660

Albuquerque, NM 87102

x,ilii!&.‘i!\ri.g(( SONOSKY.COIN

Attorney for Pueblo of Isleta

Abramowitz Franks & Olsen
c/o Martha C. Franks, Esq.
P.O. Box 1983

Fort Collins, CO 80522 1983

marthactranks(

Co-counsel for Water Rights Division

Tessa Davidson
Davidson Law Firm, LLC
P.O. Box 2240

Corrales, NM 87408

1. COI

Attorney for John & Helen A. Hand and The
Hand Living Trust

Jeffrey Albright

Lewis Roca Rothgerber Christie LLP
201 Third Street, NW

Suite 1950

Albuquerque, NM 87102-3228

jalbright(lrre.com

Attorney for Kokopelli Ranch, LLC



Pete Domenici, Jr.

Lorraine Hollingsworth
Domenici Law Firm, P.C.

320 Gold Ave., SW, # 1000
Albuquerque NM 87102 3228
ﬂl mentciecdomenicilaw.com

lh !H'! s‘:iii»;*gf»;.;;_‘::_{;.«- com

Attorneys for: Monticello Properties, LLC;
Double Springs Ranch, LLC; Gila Mountain
Ranches, LLC; John Hubert Richardson Rev.
Trust; Richardson Family Farms, LLC; Co-
counsel with Adren R. Nance, Esq. for Catron
County Board of County Commissioners

Adren Nance

Nance, Pato & Stout, LLC
P.O. Box 507

Reserve, NM 87505

1y
LTy

eninpsiawiirn.com

Attorneys for Catron County Board of County
Commissioners (co-counsel with Domenici
Law Firm) & Socorro County Commission

Peter Thomas White
125 E. Palace Ave., #50
Santa Fe NM 87501 -2367

\um\‘

Attorney for Cuchillo Valley Community
Ditch Association and Salomon Tafoya

A.J. Olsen
Jonathan E. Roehlk
Hennighausen & Olsen LLP
P.O. Box 1415

Roswell, NM 88202
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14 ]
1OISC VErs.com

JRoe ik h olaws VOIS.Com
Co-Counsel for Pecos Valley Artesian
Conservancy District

Jane Marx

2825 Candelaria Road NW
Albuquerque, NM 87107
janemarx(carthlink.net

Attorney for Pueblo of Zuni and Pueblo of
San Felipe

John L. Appel

Coppler Law Firm, P.C.
645 Don Gaspar

Santa Fe, NM 87505

pelicccoppiet

Attorney for City of Truth or Consequences

James C. Brockmann

Stein & Brockmann PA
P.O. Box 2067

Santa Fe, NM 87504-2067

jchrockmanni(a newmexicowaterlaw.com
Attorney for Last Chance Water Co.

Jessica R. Aberly

Aberly Law Firm

2222 Uptown Loop NE, #3209
Albuquerque NM 87110

1)1! k'&*l

Attorney for Pueblo of Sandia



Samantha M. Ruscavage-Barz
Wildearth Guardians

516 Alto Street

Santa Fe, NM 87501
sruscavagebarza wildearthe

sy 1% ¥
udrarans.org

Attorney for Wildearth Guardians

Wayne G. Chew
P.O.Box X
Albuquerque, NM 87103

Attorney for Apache Ranch — Kenneth R.
Brumit

Alvin F. Jones

Olivia R. Mitchell
Hennighausen & Olsen, LLP
P.O. Box 1415

Roswell, NM 88202

P | 11/ ) .
omticheliia nZolawyvers.comm

Co-counsel for New Mexico Farm &
Livestock Bureau and Catron County Farm &
Livestock Bureau

Navajo Nation Department of Justice
c/o M. Kathryn Hoover, Esq.

c/o Lisa Yellow Eagle, Esq.

Water Rights Unit

P.O. Drawer 2010

Window Rock, AZ 86515

-1 y
Kiioovel /H” |.OI'L

Lyvelloweagle h’ 0r1g

Co-counsel for Navajo Nation

Christopher D. Shaw

New Mexico Interstate Stream Commission
5550 San Antonio Drive, NE

Albuquerque, NM 87109-4127

Chris.shawe state.nm.us

Attorney for New Mexico Interstate Stream
Commission

Patrick J. Hart

Office of University Counsel
The University of New Mexico
1 University of New Mexico
MSC 05-3440

Albuquerque, NM 87131-0001

hart(eesalud.unn
Attorney for University of New Mexico

Veronique Richardson

Karl E. Johnson

Johnson Barnhouse & Keegan LLP

7424 4th Street NW

Los Ranchos de Albuquerque, NM 87107

vitchardson(e indiancountry law.com

L ! ountrylaw.com

Attorneys for Pueblo of Santa Ana

Advocates for Community & Environment
c/o Simeon Herskovits, Esq.

c/o Iris Thornton, Esq.

P.O. Box 1075

El Prado, NM 87529

stmeonie communttyvandenvironiment, net

irisccocommunitvandenvironment.net



Lisa Henne, Esq.

New Mexico State Land Office
P.O. Box 1148

Santa Fe, NM 87504-1148

thenne(aslo.state.nm.us

Attorney for State of New Mexico
Commissioner of Public Lands

PRO SE LITIGANTS

David and Martha Dalbey; smartyimarty 1943 gmail.com

Thomas Dolan: dhtsct( hotmail
Elena Farr: clenaluriyval

Henry Edwards: danaktarr gmail.com

Fancher Gotesky: |

Farr Cattle Co.; tarrcattlew vmatl.com

James M. Hall and Linn Kennedy Hall:

i
i1l

Montosa Ranch: trongfa tleplumbing.com
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STATE OF NEW MEXICO
CATRON COUNTY
SEVENTH JUDICIAL DISTRICT COURT

IN THE MATTER OF THE
CORRECTED APPLICATION FILED
BY AUGUSTIN PLAINS RANCH,
LLC., FOR PERMIT TO

APPROPRIATE GROUNDWATER IN Hearing No. 17-005

THE RIO GRANDE UNDERGROUND OSE File No. RG-89943 POD 1
WATER BASIN IN THE STATE OF through POD 37

NEW MEXICO

Augustin Plains Ranch, LLC,
Applicant/Appellant,
V. Dist. Ct. No.
Tom Blaine, P.E.,
New Mexico State Engineer/Appellee,
and

Catron County Board of County Commissioners, Socorro County Commission, Kokopelli
Ranch, LLC, John & Helen A. Hand and The Hand Living Trust, Last Chance Water
Company, Monticello Properties, LLC, Double Springs Ranch, LLC, Gila Mountain
Ranches, LLC, John Hubert Richardson Rev. Trust, Richardson Family Farms, LLC, City
of Truth or Consequences, Cuchillo Valley Community Ditch Association, Salomon
Tafoya, Apache Ranch — Kenneth R. Brumit, New Mexico Farm & Livestock Bureau,
Catron County Farm & Livestock Bureau, State of New Mexico Commissioner of Public
Lands, Pueblo of Sandia, Pueblo of Santa Ana, Wildearth Guardians, Pecos Valley
Artesian Conservancy District, Pueblo of Zuni, Pueblo of San Felipe, University of New
Mexico, Navajo Nation, Advocates for Community & Environment, New Mexico
Interstate Stream Commission, Pueblo of Isleta, Manuel and Gladys Baca, Robert and
Mona Bassett, Patti BearPaw, Sue Berry-Fox, (Babe) Ann Boulden, Donald and Joan
Brooks, David and Terri Brown, Jack Bruton and Bruton Ranch, LLC, Lisa Burroughs and
Thomas Betras, Jr., Charles and Lucy Cloyes, Michael D. Codini, Jr., Randy Coil, James
and Janet Coleman, Thomas A. Cook, Wildwood Highlands Landowners Association,
Randy Cox, Nancy Crowley, Tom Csurilla, Elk Ridge Pass Development Company, LLC,
Top of the World Land Company, LLC, Roger and Dolores Daigger, Michael and Ann
Danielson, Bryan and Beverly Dees, John and Eileen Dodds, Louise and Leonard Donahe,
Patricia Eberhardt, Roy Farr, Paul and Rose Geasland, Gila Conservation Coalition Center
for Biological Diversity and Gila Watershed Alliance, Mary Rakestraw Greiert, Michael
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Hasson, Don and Cheryl Hastings, Gary and Carol Hegg, Patricia Henry, Catherine Hill,
Eric Hofstetter, Sandy How, M. Ian and Margaret Jenness, Amos Lafon, Marie Lee, Cleda
Lenhardt, Rick and Patricia Lindsey, Victoria Linehan, Owen Lorentzen, Mike Loya, Sonia
MacDonald, Robert and Susan MacKenzie, Douglas Marable, Thea Marshall, Sam and
Kristin McCain, Jeff McGuire, Michael Mideke, Kenneth Mroczek and Janice Przylbyl
Mroczek, Peter Naumnik, John Naumnik, Regina Naumnik, Robert Nelson, Veronika
Nelson, Walter and Diane Olmstead, Dennis and Gertrude O'Toole, Karl Padgett, Max
Padget & Leo Padgett, Barnet and Patricia Padgett, Wanda Parker, Ray and Carol Pitman,
John Preston and Patricia Murray Preston, Daniel Rael, Stephanie Randolph, Mary C. Ray,
Kenneth Rowe, Kevin and Priscilla Ryan, Ray and Kathy Sansom, Christopher Scott
Sansom, John and Betty Schaefer, Susan Schuhardt, Ann and Bill Schwebke, Janice
Simmons, Jim Sonnenberg, Margaret and Roger Thompson, Gloria Weinrich, James
Wetzig and Maureen M. MacArt, Donald and Margaret Wiltshire and Wildwood
Landowners Association, Joseph and Janet Siomiak, Homestead Landowners' Association,
Kristin Ekvall, Bette Dugie, Abbe Springs Homeowners Association, Anne Sullivan,
Victor Anspach, Andres Aragon, Frank Baker, Mary Annette Boulden, TheresaJ.
Bottomly, Allen Bassler, M.D., Clark & Midge Bishop, Dorothy Brook, Baxter B. Brown
& Sherry L. Fletcher, Jack Brunacini and Janice Brunacini, James Cherry, Dean Crane,
Barbara Daitch, CPA, Sandra Coker, Carol Coker, David and Martha Dalbey, Lloyd
Daniels, Hara Davis, Thomas Dolan, Monte Edwards, Elena Farr, Henry Edwards, Karen
Farr, Sam Farr, Farr Cattle Co., Roy T. Farr, Dana Farr-Edwards, Freddy and Yvonne
Ferguson, Connie Gibson, Lucy Fowles, Nelson Garber, O.R. and Sharon Gigante,
Suzanne Garrigues, Mary Hom, Fancher Gotesky, Randall Greenwood, Raymond and
Linda Gray, Amber Guin, Bertie Guin, James Hall, James M. Hall, M.D. and Linn Kennedy
Hall, Dennis Inman, John Hanrahan and Ruth Hanrahan, John Hand, Fred Hunger and
Leslie Hunger, Dallas Hurt, Gary L. McKennon, Lynn Daniel Montgomery, Linda Major,
Randell & Mary Lynn Major, Major Ranch Realty, Karl and Ann Kohler, Montosa Ranch,
Dale Armstrong, Nick and Laurene Morales, Janet Mooney, Jamie O'Gorman, Karen
Rhoads, Georgianna Pena-Kues, L. Randall Roberson, John Pemberton, Jr., Rudy Saucedo,
Saulsberry Lazy V7 Ranch, LLC, Regor Saulsberry, PE, Estate of Paul Rawdon, c/o
Barbara Rawdon, Cordelia Rose, Dr. Robert Sanders, Mikel Schoonover, Scott A. and
Samantha G. Seely, Shortes XX Ranch, Ron Shortes Sally Taliaferro, Robert and Elaine
Smith, Mark and Sue Sullivan, Marjory Traynham, Judith and Joe Truett, Anthony Trennel,
Socorro Soil & Water Conservation District, U.S. Department of the Interior, Bureau of
Indian Affairs, Southwest Regional Office, Brett Traynor, Pete Zamora, Charles A.
Wagner, Charlene F. Wagner, Walkabout Creek Ranch, George & Susan Howarth, Max
Yeh, Teresa Winchester, John A. Bamnitz, Barbara and Eddie Aragon, Ann Bauer, Kat
Brown, Sandy Bartelsen, Eric D. Bottomly, Joshua and Sarah Chong, Frederick J.
Bookland, Patsy J. Douglas, Jay B. Carroll, Carroll Dezabelle, Jim and Mary Ruff, Cyndy
and Charles Costanza, David P. Smith, Nancy H. Smith, Darnell L. Pettis, Montana Pettis,
David and Sara Robinson, Floyd Sanders, Luera Ranch, LLC, Connie May, Karl E. May,
Ron & Mahona Bumnett — Flying V. Ranch, Ellen S. Soles, Geraldine Schwabb,

Protestants/Appellees.



NOTICE OF APPEAL DE NOVO
FROM ORDER OF THE STATE ENGINEER
Applicant/Appellant Augustin Plains Ranch, LLC, pursuant to NMSA 1978,
Section 72-7-1, hereby appeals de novo from the Report and Recommendation Granting
Motions for Summary Judgment accepted and adopted by the State Engineer on July 31,
2018, in the above-referenced New Mexico State Engineer proceeding, including, without
limitation, denial of a full evidentiary hearing.

Dated August 13, 2018

Respectfully submitted,
MONTGOMERY & ANDREWS DRAPER & DRAPER
Jeffrey J. Wechsler John B. Draper
Kari E. Olson 325 Paseo de Peralta
325 Paseo de Peralta Santa Fe, NM 87501
Santa Fe, NM 87501 (505) 570-4591
(505) 982-3873 john.draper@draperllc.com

jwechsler@montand.com
kolson@montand.com
Attorneys for Applicant/ Appellant Augustin Plains Ranch, LLC

CERTIFICATE OF SERVICE

The undersigned hereby certifies this 13th day of August, 2018 that service of this
Notice of Appeal De Novo from Order of the State Engineer is being accomplished in part
by publication and in part by personal service pursuant to NMSA 1978 Section 72-7-1.

John B. Draper



