BEFORE THE STATE ENGINEER
STATE OF NEW MEXICO
IN THE MATTER OF THE APPLICATION BY

AUGUSTIN PLAINS RANCH, LLC FOR A

) Hearing No. 17-00509-096
)
PERMIT TO APPROPRIATE GROUND WATER ) OSE File No. RG-89943
)
)

IN THE RIO GRANDE UNDERGROUND -
WATER BASIN OF NEW MEXICO

THE COMMUNITY PROTESTANTS’ RESPONSE IN OPPOSITION
TO THE AUGUSTIN PLAINS RANCH’S EXPEDITED MOTION
TO EXTEND BRIEFING DEADLINES ON THE
ELC PROTESTANTS’ MOTION FOR SUMMARY JUDGMENT
Introduction

The Protestants represented by the New Mexico Environmental Law Center in this
matter, who are listed on page 5 infra (collectively “the Community Protestants”) hereby respond
in opposition to the Augustin Plains Ranch, LLC’s Expedited Motion to Extend Briefing
Deadlines on the ELC Protestants’ Motion for Summary J udgment (“the APR Expedited
Motion”).

The basis for the Community Protestants’ opposition to the APR Expedited Motion is
that the briefing schedule proposed by the APR Expedited Motion is both inequitable and
inconsistent with the State Engineer Office Hearings Unit Procedures (“the Hearing Unit
Procedures”) because it would provide the Augustin Plains Ranch (“APR”) with almost twice as

much time to file a response to the Motion for Summary Judgment as the Community Protestants

would have to file a reply to the APR response.



Argument

The APR Expedited Motion addresses the schedule for briefing on the Motion for
Summary Judgment filed by the Community Protestants (“the Community Protestants’ Motion
for Summary Judgment”). The Hearing Unit Procedures provide that a responée to the Motion
for Summary Judgment must be filed within 15 days after service of the Motion, and that a reply
to a response must be filed within 15 days after service of the response. Section 19.25.2.16.C
NMAC. In addition, because the Hearing Unit Procedures provide that prehearing matters
before the Hearing Unit shall be generally consistent with the New Mexico Rules of Civil
Procedure, three days are added to each of these time periods to account for service. Section
19.25.2.16.A NMAC; NMRA 1-006.C.

Therefore, pursuant to the Hearing Unit Procedures and the Rules of Civil Procedure, a
party filing a response to the Community Protestants’ Motion for Summary Judgment and a party
filing a reply to that response will each have 18 days in which to file. The important point is that
the Hearing Unit Procedures and the Rules of Civil Procedure provide the two parties with the
same amount of time in which to file their pleadings addressing the Community Protestants’
Motion for Summary Judgment.

However, the briefing schedule proposed by the Augustin Plains Ranch (“APR”) in its
Expedited Motion would provide APR with almost twice as much time to file its response to the
Motion for Summary Judgment as the Community Protestants would have to file their reply to
the APR response. The Motion for Summary Judgment was filed on September 26, 2017. The
schedule proposed by the APR Expedited Motion would allow APR to file a response to the

Motion by October 30, 2017 — that is, within 34 days after the filing of the Motion for Summary

[\



Judgment. Pursuant to the Expedited Motion’s proposed schedule, however, the Community
Protestants would have only 18 days in which to reply to the APR response.

This result would be both inequitable and inconsistent with the requirements of the
Hearing Unit Procedures and the Rules of Civil Procedure. Based on the Expedited Motion’s
request that APR have 34 days in which to respond to the Community Protestants’ Motion for
Summary Judgment, the Community Protestants therefore should have 34 days — that is, until
December 4, 2017 — in which to file their reply to APR’s response.’

Conclusion

The Community Protestants therefore request that the Hearing Officer deny APR’s
Expedited Motion and establish the following schedule for briefing addressing the Community
Protestants’ Motion for Summary Judgment:

October 16, 2017 Deadline for joinder in support of the Community

Protestants’ Motion for Summary Judgment

October 30, 2017 Deadline for the Water Rights Division to respond to the
Community Protestants” Motion for Summary J udgment’

October 30, 2017 Deadline for responses in opposition to the Community
Protestants’ Motion for Summary Judgment

December 4, 2017 Deadline for the Community Protestants to reply to any
responses to their Motion for Summary Judgment.

' The 34" day after October 30, 2017 is Sunday, December 3, 2017. Pursuant to 19.25.2.12.H
NMAC, the time period for filing would be extended to the next business day, which is Monday,
December 4,2017.

2 The Community Protestants and the Water R1ghts Division have already agreed to this
deadline for the Water Rights Division’s response to the Motion for Summary Judgment.
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Dated: October 5, 2017.

New Mexico

Envirgnmental Law Center
XM/ %// 2 Lo

Douglas N’chkl’qalm

Jaimie Park

Jonathan Block

Eric Jantz

1405 Luisa Street, Suite #5

Santa Fe, N.M. 87505

Telephone: (505) 989-9022

Facsimile: (505) 989-3769

Electronic mail: dmeiklejohn@inmelc.ore

ipark@nmelc.org




Attorneys for the following Protestants:

Gladys Baca; Robert and Mona Bassett; Patti BearPaw; Sue Berry-Fox; Ann Boulden; Donald
and Joan Brooks; Jack Bruton and Bruton Ranch, LLC; Lisa Burroughs and Thomas Betras, Jr.;
Charles and Lucy Cloyes; Michael D. Codini, Jr.; Randy Coil; James and Janet Coleman; Terri
Cook; Thomas A. Cook; Wildwood Highlands Landowners Association and its members; Randy
Cox; Nancy Crowley; Tom Csurilla and Elk Ridge Pass Development Company, LLC and Top
of the World Land Company, LLC; Roger and Jeanne Daigger; Michael and Ann Danielson;
Bryan and Beverley Dees; John and Eileen Dodds; Louise and Leonard Donahe; Patricia
Eberhardt; Roy Farr; Paul and Rose Geasland; Gila Conservation Coalition, Center for
Biological Diversity and Gila Watershed Alliance; Mary Rakestraw Greiert; Michael Hasson;
Don and Cheryl Hastings; Gary and Carol Hegg; Patricia Henry; Catherine Hill; Eric Hofstetter;
Sandy How; M. Ian and Margreet Jenness; Amos Lafon; Marie Lee; Cleda Lenhardt; Rick and
Patricia Lindsey; Victoria Linehan; Owen Lorentzen; Mike Loya; Sonia Macdonald; Robert and
Susan MacKenzie; Douglas Marable; Thea Marshall; Sam and Kristin McCain; Jeff McGuire;
Michael Mideke; Kenneth Mroczek and Janice Przylbyl Mroczek; Peter Naumnik; John
Naumnik; Regina Naumnik; Robert Nelson; Veronika Nelson; Walter and Diane Olmstead; Karl
Padgett; Max Padget; Leo Padgett; Patricia Padgett; Wanda Parker; Ray and Carol Pittman; John
Preston and Patricia Murray Preston; Daniel Rael; Stephanie Randolph; Mary Katherine Ray;
Kenneth Rowe; Kevin and Priscilla Ryan; Ray and Kathy Sansom; Christopher Scott Sansom;
John and Betty Schaefer; Susan Schudardt; Janice Simmons; Jim Sonnenberg; Anne Sullivan;
Margaret and Roger Thompson; Gloria Weinrich; James Wetzig and Maureen M. MacArt;
Donald and Margaret Wiltshire; and the following two associations and their members:
Homestead Landowners Association and its members, including but not limited to the following:
Joseph and Janet Siomiak, Patricia Germain, Bette Dugie, Jonathan Benedict, Michael Murray,
John Pohl, Parker Fillion, Barbara Owens; and Abbe Springs Homeowners Association and its
members, including but not limited to the following: Raven Reitstetter, Nancy Crowley, Chris
and Helen Dossett, Kristin Ekvall, Kenneth and Diana Fry, Albert Goodman, William Gysin, Jeff
McGuire, Rozalyn Murphy, Janice Simmons, Ronald Wilson, Paul G. Kotula, Karl and Jane
Mears, Thomas and Linda Pampinella, David P. Smith, Carmela L. Warner, Lisa Burroughs, and
Tom Betras.



CERTIFICATE OF SERVICE

I certify that copies of the foregoing Response were sent by first class mail to the

following on October 5, 2017:

WATER RIGHTS DIVISION

Office of the State Engineer
Administrative Litigation Unit

c/o Maureen C. Dolan

c/o Felicity Strachan

P.O. Box 25102

Santa Fe, NM 87504-5102

(505) 827-3824
Maureen.dolan(istate.nm.us;
Felicitv. Strachan(@state nn.us;
Attorneys for Water Rights Division

APPLICANT

Jeffrey J. Wechsler
Montgomery & Andrews, P.A.
325 Paseo de Peralta

Santa Fe, NM 87501

pwechslertamontand.com

Martha C. Franks

P.O. Box 1983

Fort Collins, CO 80522-1983

(505) 247-9011
Marthefranks@earthlink net
Co-Counsel for Water Rights Division

John Draper

Draper & Draper, LLC
325 Paseo de Peralta
Santa Fe, NM 87501

john. draper(@draperlic.com

Attorneys for Applicant Augustin Plains Ranch, LLC

ATTORNEYS FOR PROTESTANTS

Jeffrey H. Albright, Esq.

Lewis and Roca, LLP

P.O. Box 1027

Albuquerque, NM 87103-1027
JAlbrighttctlrre.com

(505) 764-5435; (505) 764-5462 Fax
Attorney for Kokopelli Ranch, LLC

James C. Brockmann, Esq.
Stein & Brockmann, PA

P. 0. Box 2067

Santa Fe, NM 87504-2067
Ichbrockmannia nmaterlaw.com

Attorney for Last Chance Water Company

George Chandler, Esq.

Chandler Law Offices of Los Alamos
1208 9™ Street

Los Alamos, NM 87544-3111

oeo cliievbermesa. com

(505) 662-5900; (505) 662-5777 Fax
Attorney for Monticello Community Ditch
Association

M. Kathryn Hoover, Esq.

P. O. Drawer 2010

Window Rock, AZ 86515
khoovernndoj ore

(928) 871-7506; (928) 871-6200 Fax
Attorney for Navajo Nation Dept. of Justice




NMISC Susan G. Jordan, Esq.

¢/o Kim Bannerman, Esq Jordan Law Firm LLP
P.O. Box 25102 552 Agua Fria St.
Santa Fe, NM 87504-5102 Santa Fe, NM 87501-2508

susanicijordan-lawfiri.com
Attorneys for Kewa Pueblo (Santo Domingo

Tribe)
Amy L. Haas, Esq. Christopher D. Shaw, Esq.
c/o Kathy Segura, Paralegal P. 0. Box 25102
NM Interstate Stream Commission Santa Fe, NM 87504-5102
P. 0. Box 25102 chris.shaw(@state. nm. us
Santa Fe, NM 87504-5102 Attorney for NM Interstate Stream Commission
amy.haas@state.nm.us
Attorney for NM Interstate Stream Commission
Steven L. Hernandez, Esq. Maria O’Brien, Esq.
Samantha R. Barncastle, Esq. Modrall Sperling Roehl Harris & Sisk PA
P. O. Drawer 13108 P. O. Box 2168
Las Cruces, NM 88013 Albuquerque, NM 87103-2168
sthi@lelaw-nm.com mobrienf@modrall.com
samanthat@h2o-legal.com (505) 848-1800; (505) 848-9710 Fax
Attorney for Middle Rio Grande Conservancy — Attorney for Santa Terecita Ranch &
District Torstenson Wildlife Center/Double H Ranch
Stephen G. Hughes, Esq.
New Mexico State Land Office Wayne G. Chew, Esq.
P. 0. Box 1148 P. 0. Box X
Santa Fe, NM 87504-1148 Albuquerque, NM 87103
tesuguelawgmail.com Attorney for Apache Ranch — Kenneth R.
(505) 827-5760; (505) 827-5766 Fax Brumit
Attorney for NM Commissioner of Public
Lands
James M. Noble, Esq. Jill Smith, Esq.
P.O. Box 2067 481 Sandia Loop
Santa Fe, NM 87504-2067 Bernalillo, NM 87004
jnobletwwsmilaw.com Attorney for Pueblo of Sandia
Attorney for Phelps Dodge Corporation
James H. Karp, Esq. Jane Marx, Esq.
N.M. Department of Game & Fish 2825 Candelaria Rd NW
P. O. Box 25112 Albuquerque, NM 87107
Santa Fe, NM 87504 Janemarxi@earthlink.net
(505) 476-8026; (505) 476-8151 Fax (505) 344-1176; (505) 344-8694 Fax

Attorney for N.M. Department of Game & Fish  Attorney for San Felipe and Zuni Pueblos
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Christopher B. Rich, Esq.
Gregory C. Mehojah, Esq.

US Department of Interior
Bureau of Reclamation

125 S. State St, Suite 6201

Salt Lake City, UT 84138
Attorneys for US Dept. of Interior

David C. Mielke, Esq.

Sonosky, Chambers, Sachse, Mielke &
Brownell LLP

500 Marquette Ave NW, Suite 1310
Albuquerque, NM 87102
dmielketabgsonosky.com

(505) 247-0147; (505) 843-6912 Fax
Attorney for Pueblo of Isleta & Pueblo of
Sandia

Lorraine Hollingsworth

Domenici Law Firm, P.C.

320 Gold Avenue SW, Suite 1000
Albuquerque, NM 87102-3228
(505) 883-6250
thollingsworth(idomenicilaw.com
Attorney for Multiple Protestants

A.J. Olsen, Esq

P.O. Box 1415

Roswell, NM 88202
ajolseniah2olawyvers.com

Attorney for Pecos Valley Artesian
Conservancy District

Karl E. Johnson, Esq.

7424 Fourth St. NW

Los Ranchos of Albuquerque, NM 87107-6628
kjohnson( indiancountrylaw.com

Attorney for Pueblo of Santa Ana

Elsa Cole

University Counsel

MSC 05-3440

1 University of New Mexico
Albuquerque, NM 87131-0001
ekcole@salud.unm.edu

(505) 277-5035; (505) 277-4154 Fax
Attorney for University of New Mexico

Adren Robert Nance, Esq.

Nance Pato & Strout LLC

P. 0. Box 772

Socorro, NM 87801
arden(@npslawfirm.com

(575) 838-0911; (866) 808-1165 Fax
Attorney for County of Socorro

Tessa Davidson

Davidson Law Firm LLC

P. O. Box 2240

Corrales, NM 87048

(505) 792-3636
trditessadavidson.com

Attorney for Multiple Protestants

Opuntia, LLC

300A Lomita Street,

Santa Fe, NM 87505

Attorneys for D.A. Hayes and Michael Donlan

Peter Thomas White, Esq.

Sena Plaza, Suite 50

125 E. Palace Ave., #50

Santa Fe, NM 87501-2367
pwhite Q098 aol.com

Attorney for Multiple Protestants




Samantha Ruscavage-Barz Simeon Herskovits

WildEarth Guardians Advocates for Community & Environment
516 Alto Street P.O. Box 1075

Santa Fe, NM 87501 El Prado, N.M. 87529-10750"
info@wildeartheuardians.org Attorney for San Augustin Water Coalition

simeon(@communitvandenvironment.net

In addition, counsel for the Community Protestants understands that the State Engineer
Office Hearings Unit is in the process of updating its list of parties entitled to notice in this
matter, and that the updated list probably will be available on October 5, 2017 or October 6,
2017. Counsel for the Community Protestants therefore will mail copies of this Response to the

pro se parties in this matter when counsel receives the updated list from the Hearings Unit.

Dougl: ﬁ \quqohn
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