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IN THE MATTER OT'THE CORRECTED
i ... : : --j *

APPLICATION FILED BY AUGUSTIN PLAINS Hearing No. 17-005 .._' .- : . . - _:.
RANCH, LLC, FOR PERMIT TO APPROPRIATB OSE File No. RG-89943 PO-DI
GROUNDWATER IN THE RIO GRANDE through POD 37 :'' " '.. . - .-. . ' ,

UNDBRGROUND WATER BASIN IN L"''...
THE STATE OF'NEW MEXICO

CATRON COUNTY BOARD OF COUNTY COMMISSIONERS
MOTION FOR SUMMARY JUDGMENT ANI)

MEMORANDUM IN SUPPORT

COMES NOW the Catron County Board of County Commissioners (the Board), by and

tll'ough undersigned counsel of record, and hereby moves for sumrnary judgment and dismissal

of the Application for Augustin Plains Ranch, LLC, (Application) filed with the Office of State

Engineer on December 23,2014 and April 28,2016. 'fhe Board has joined in the Comrnunity

Protestants' Motion for Summary Judgment and Memorandum in Support and hereby

incorporates the Motion and Memorandum as part of this Motion as though set forth fully herein.

In furlher support of this Motion, the Board states as follows.

INTRODUCTION

The Catron Board of Commissioners (the Board) "has a vested interest to ( I ) protect

and enhance the public health, safety, and welfare of the citizens of the County of Catron, (2)

protect the tax base and encourage the economic stability of the County of Catron, (3) protect the

quantity and quality of water resources in the county for its citizens, base industries of

agriculture and forestry industries and other businesses for future growth, and (4) ensure that all

water users in the county are secure in their water rights." (Catron County Resolution 024-2012,

attached hereto as Exhibit l). Because of the Board's interest in and concern about protecting

the water resources located within the County, the Board adopted a specific public welfare

statement for water in Catron County, in addition to the existing public welfare statement in the



Southwest Regional Water ?lan- Id. The Board is particr-rlarly concernecl aboLrt public welfare

when a proposal is made to expo( water olrt of the County because of the potential impact of

such actions on the citizens and businesses of Catron County.

The Augustin Plains Ranch, which is the point of diversion identifiecl in the Application,

lies within the boundaries of Catron County. The Application seeks permission to pump 54,000

acre-feet per year of groundwater to be transported out of Catron County to unnamed locations

for largely unidentified uses along a pipeline that will run from the Ranch to the Albuquerque

metropolitan area. The Application identifies the purpose of use as municipal and commercial

water sales but no actual users or place of use have been identified. Instead of identi$ing the

actual beneficial use to which the water wiil be put and the actual place where the water will be

put to beneficial use, Augustin Plains Ranch (APR or the Applicant) is proposing a two stage

process whereby the Applicant would receive a decision from the State Engineer as to the

amount of water available fbr appropriation and tl-ren, using that decision, would market the

water in order to find users for the water. APR has not provided any statutory or legal basis for

the proposed two stage process.

As part of the Board's vested interest in protecting the quantity and quality of water

resources in the County, the Board has filed a protest against the Application in this matter. The

Board l'equests that the Application be disrrissed because the Application, on its face, does not

meet the requiretnents tbr a valid application to appropriate groundwater. The speculative naturc

of the requested appropriation is contrary to established New Mexico water law, which requires a

present intent to appropriate water for beneficial use. Fufthermore, the consideration by the State

Engineer of an application that lacks specificity as to the beneficial use of the water, and that

fails to identify an actual place of use and end user for the water, would be contrary to sound



public policy and to the conservation of water witliin the Catron County ancl the State of New

Mexico.

STATEMENT OF' MATERIAL FACTS

l. The Application for Augustin Plains Ranch, LLC was filed December 23,2014

and April 28,2016. (Application Cover page).

2- The stated purpose of use is "Municipal" and o'Other Use: Commercial Water

Sales." The amount of water to be diverted is 54,000 acre feet per annum. (Application atjlz).

3. The Application identifles "patts of Catron, Sierra, Socono, Valencia, Bernalillo,

Sandoval, and Santa Fe Counties" as the counties where the water will be used. (Application at

113).

4- The points of diversion are identified as 37 wells located on the Augustin Plains

Ranch, north and south of U.S. Highway 60, east of Datil, New Mexico. (Application at tf4).

5. Paragraph 5 of the Application does not identify a place or places of use.

Paragraph 5.g states: "The water will be put to use by municipal, industrial and other users along

the pipeline route shown on Exhibit D to Attachment 2. The water used for municipal purposes

will be put to use within the authorized service areas of the municipalities listed in Attachment 2.

The water used for bulk sales will be put to use by limited municipal and investor-owned

utilities, commercial entetprises, and government agencies in parts of Catron, Siema, Socoro,

Valencia, Bernalillo, and Santa Fe Counties, as shown on Attachment I of Exhibit G."

6. Attachment 2 to the Application states that the "overall purpose" of the

Application "is to obtain approval from the State Engineer for a permit to appropriate 54,000

acre-feet per year (AFY) from 37 wells to be drilled on the Ranch. Applicant proposes to convey

the water through a pipeline from the Ranch near Datil in Catron County to the Albuquerque



metropolitan al€a. The water will be r,rsed for rnunicipal pulposes and commercial sales for uses

at locations along the length of the pipeline.,'

7 - The Application does not identify any specific municipal or commercial sales ancl

does not identify any specific piaces of use. Instead, the Applicant states that'.individual

detailed purposes and amounts of use will be finalized in Stage 2 of the application process, in

conjunction with the amended and additional information to be included in the Amended

Application. Amounts pumped and the amounts recharged will be metered and reported in a

manner acceptable to the State Engineer." (Application, Attachment 2 at Section III).

8. The Applicant proposes a "two-stage process" for consideration of the

Application by the state Engineer. (Application, Attachment 2 at section Ii).

9- The first stage would o'consist of an evaluation of the hydrological issues related

to the Corrected Application, inciuding the amount of water available for appropriation without

impairing other water rights, and the amount of enhanced recharge." For Stage l, the Applicant

proposes to limit considerations of conservation of water and public welfare to "the hydrologic

issues." Stage 1 would result in "an initial order on the hydrologic issues." (Application,

Attachment 2 at Section II).

10. After the completion of Stage 1, the Applicant "requests that it be given up to

twelve (12) months to adjust and finalize the individual purposes of use, places of use and

amounts of each use. Stage 2 would begin when the Applicant submits an Amended Application

with additional details regarding the types and places of use for the water based on the order on

the hydrologic issues." (Application, Attachment 2 at Section II).

I 1. The Application does not identify with specificity "the beneficial use to which the

water will be applied," as required by NMSA 572-|Z-3.A(Z).



12. The Application does not identify with specificity "the place of the use for which

tlre water is desired," as required by NMSA 572-12-3.A(6).

13. The Application, on its face, does not meet the requirements for an application to

appropriate groundwater for beneficial use, as set forth in NMSA $72-12-3.A.

ARGUMENT

Augustin Plains Ranch (APR) has filed an application for a permit to appropriate 54,000

acre feet of groundwater per year from 37 wells to be drilled on land owned by APR.

(Application !i6 and Attachment 2). The current Application is APR's second attempt to obtain a

permit for the proposed project. As set forth in the Community Protestants' Motion for

Summary Judgment and Memorandum in Supporl, both the New Mexico State Engineer and the

Seventh Judicial District Courl dismissed an earlier version of the Application as facially invalid

because it failed to identify, with specificity, the beneficial use to which the water will be applied

and failed to state, with specificity, the place of use for which the water is desired. The current

Application suffers from the same facial flaws as the earlier version and should also be

dismissed.

An applicant seeking to appropriate underground water for beneficial use is required to

provide specific inforrnation to the Office of State Engineer (OSE), including "(2) the beneficial

use to which the water will be applied. .. [and] (6) the place of use for which the water is

desired." NMSA 572-12-3.A. Pursuant ro $72-12-3(F), the State Engineer has the statutory

authority to deny an application, with or without a hearing, "[i]f objections or protests have been

filed within the time prescribed in the notice or if the state engineer is of the opinion that the

permit should not be issued." As Judge Reynolds stated in the Memorandum Decision on

Motion for Summary Judgment, in which he upheld the State Engineer's dismissal of APR's



prior application, "[t]he State Engineer is an administrative officer whose office is createcl by

statute. NMSA 1978,572-2-l (1982), and whose authority is thereby 'limited to the power and

authority that is expressly granted and necessarily implied by statute.' In re Appliccttion of pNM

Elec. Servs.. I998-NMSC-017, flI0." (Mernorandum Decision at l3).r If an application to

appropliate groundwater does not, on its face, meet the requirements of $72-12-3.A and violates

New Mexico law, "the State Engineer [has] no authority to act other than to reject the

application." Id.; Lion's Gate l{ater v. D'Antonio, 2009-NMSC-057, n27, 147 N.M. 523.

l. The Application must be dismissed because it does not contain the
information required pursuant to $72-12-3.A.

The Application does not rneet the requirements for identifying the beneficial use to

which the appropriated water will be put. The Application identifies the purpose of use as

"municipal" and 'ocommercial water sales," without any additional information as to where the

water will be used, who will be using the water, the amount of water that will be used by any

specific individual or entity, how the water will be diverted and delivered, or, indeed, any other

information that would allow the State Engineer to determine if the Application meets the

statutory and legal requirements for the appropriation of groundwater, including whether

granting the application would result in impairment or detriment to existing water rights, whether

granting the application would be detrimentalto public welfare of the state, and whether granting

the applicatiotr would be contrary to the conservation of water within the state. $72-12-3.8;see

a/so August 10,2017 Scheduling Order at,lf4.

The Application does not identify a specific place of use for the water. Instead, the place

of use is described as follows:

' The Memorandum Decision is Exhibit 3 to the Community Protestants' Memorandum in Support of Their Motion
for Summary Judgrnent.



"The water will beput to use by rnunicipal, industrial anclother users along the pipeline
roltte shown in Exhibit D to Attachment 2. The water used for municipai purposes will be
pttt to use within the authorized service areas of the municipalities listed in Attachment 2.
The water used for bulk sales will be put to use by limited municipal and investor-owned
utilities, commercial enterprises, and government agencies in parts of Catron, Sierra,
Socot:.o, Valencia, Bernalillo, Sandoval and Santa Fe Counties as shown on Attachment
1 of Exhibit G."

Application at !f5.g; see also Attachment 2, Section III. The Application identifies seven counties

as the place of use-Catron, Siema, Socorro, Valencia, Bemalillo, Sandoval and Santa Fe.

Recognizing that identifying the entirety of seven counties poses problems in terms of

identifying the place of use, APR attempts to address this problem by stating that "[t]he place of

use of water within these counties is limited to those portions of these counties that are situated

within the geographic boundaries of the Rio Grande Basin." (Attachrnent 2, Section III.3). While

that may limit the geography somewhat, the proposed place of use still encompasses a huge

amount of land within the State of New Mexico with no actual, specified place of use.

Under "Places of Use," the Application identifies "Place of Use for Water for Municipal

Purposes" and "Legal Description of Areas of Commercial Water Sales." Qd. at Section III.5).

The Application identifies Magdalena, Socorro, Belen, Los Lunas, Albuquerque Bernalillo

County Water Utility Authority and Rio Rancho as the places where "Applicant intends to

provide water for municipal purposes." (1d.). And yet, not one of these municipal entities has

entered into ar-ry type of agreetnent with APR to use the water for beneficial purposes. For the

commercial sales, APR states that it "plans to conduct commercial water sales in the parts of

Catron, Sierra, Socoro, Valencia, Bernalillo, Sandoval and Santa Fe counties that are situated

within the geog'aphic boundaries of the Rio Grande basin...All water sales will be wholesale or

bulk sales. Bulk customers will connect to the pipeline and use water along the route presented

in Exhibit D." No actual commercial water sales customers have been identified.



The Application includes two letters from the City of Rio Rancho, which are nothing

more than an indication that, dAPR "is sr-rccessful in its application," the City woglcl be

"interested in discussing with APR" the use of the water. (Attachment 2, Exhibit E). There is no

commitment of any kind on the parl of Rio Rancho. The contracts attached to the Application

are nothing more than samples-possible contracts that might be used if at some time i1 the

future, APR manages to find users for the vast amount of water that it is seeking to appropriate.

The Application does not include any executed contracts or any documentation showing that any

of the six municipal entities identified users of the water for municipal pulposes actually intend

to use the water. Nor is there any evidence of actual customers or users for the commercial

water sales. Not one rnunicipality or commercial water sales customer has joined ApR as a co-

applicant.

The Application itself acknowledges that APR has not properly identified either "the

beneficial use to which the water will be applied" or "the place of use for which the water is

desired," demonstrating that APR does not have a curent intention to put the water to beneficial

use. Under "Purpose of Use and Amount of Watcr," the application states that "[t]he individual

detailed putposes and amounts of use willbe finalized in Stage 2 of the application process, in

conjunction with the amended and additional information to be included in the Amended

Application." (Attachment 2, Section IIL2). Under "Places of lJse," the Application states that

"piaces of use will be finalized in Stage 2 of the application process, in conjr-rnction with the

arnended and additional irlformation to be included in the Amended Application)' (td. at Section

r rr.s).

APR proposes a "two-stage process for consideration" of the Application. (Attachment

2, Section II). The first stage would address hydrological issues, "including the amount of water



available for appropriation without impairing other water rights, and the arnorurt of ephanced

recharge'...Conservation of water and public welfare will also be addressecl in Stage I to the

extent they relate to hydrologic issues. Stage I would result in an initial order on the hydrologic

issues-" 1d. APR then proposes that, after receiving an order on hydrologic issses, ApR,,be

given up to twelve (12) rnonths to adjust and finalize the individual purposes of use, places of

use and amounts for each use." APR would subrnit an "Amended Application" that would

provide the actual infomation regarding purpose and place of use, and which would be

adverlised with "a second opportunity to protest." "Stage 2 consists of considemtion of whether

the detailed pulposes and places of use can be approved without impairment of other rights,

detriment to public welfare, or being contrary to conservation of water within the State.,, Id.; see

also Attachrnent 2, Section III.2. APR further states that it "intends to put the full amount of

applied-for water to beneficial use within a reasonable amount of time pursuant to the prior

appropriation doctrine and applicable statutes and regulations" but acknowledges that it does not,

as part of this Application, have the required inforrnation on the places and purposes of use for

the water. 1d.

APR has subrritted an application that states, on its face, that it does not contain

sufficient information for the State Engineer to decide if the application should be granted

pursuant to $72-12-3. Instead of submitting an application to appropriate gror-rndwater that meets

tl-re specific requirements of $72- 12-3, APR is asking the State Engineer to ignore the applicable

statutory requirements, hold a hearing and render a decision on the "evaluation of the

hydrological issues," and then allow APR to use that "decision" to solicit actual users for the

water it intends to appropriate. Under the approach proposed by APR, the consideration of

"hydrological issues" would be entirely unconnected to any actual, specific beneficial use or



actual, specific place of ttse. [n other words, APR wants to have multiple oppofiunities to meet

the requirernents for a valid application for the appropriation of 54,000 acre feet of groundwater.

There is nothing in the statutory provisions or in New Mexico case law that supports such an

approach. The State Engineer does not have statutory authority to move forward on an

application that, on its face, does not meet the applicable statutory requirements. The

Application must be dismissed.

2. The Application should also be dismissed based on sound public policy.

Sound public policy, in the form of the prior appropriation doctrine, demands that the

Application be denied. The doctrine of prior appropriation is set forth in the New Mexico

Constitution, and includes the fundamental propositions that the waters of the State belong to the

public and beneficial use is the basis, the measure and the limit of to the right to the use water in

the State of New Mexico. N.M. Const. art. XVI, $$2,3; NMSA 972-12-2. Both of these

elements will be undermined if APR's approach is allowed to stand.

The New Mexico Supreme Court has reiterated that the doctrine of beneficial use is based

on "imperative necessity, " "aims fundamentally at definiteness and certainty," and "promotes

economical use of water, while also protecting the important interest of conservation." State ex

rel. Martinez v. Ciry of Las Vegas, 2004-NMSC-009, fl34, 135 N.M. 375. The Application, in

combination with the proposed staging of the application process, does not show an "imperative

necessity," does not provide any "definiteness and certainty," does not promote the economical

use of water, and does not promote conservation. Instead, APR proposes that the State Engineer

determine how much water is available for appropriation and then APR will attempt to find a use

for the water and, if such a use can be found, will provide the actual infonnation about the

proposed beneficial use of the water. This proposal turns the idea of beneficial use, which is the

10



very foundation of New Mexico's water law, on its head. Instead of proposing a specific

beneficial use and then demonstrating that water is available for that use, APR proposes to find

out how much water is available and then find a use for the water.

As stated above. Catron County, acting through its Board, has a vested interest in

protecting the quantity and quality of water resources in the county on behalf of its citizens and

businesses and industries located in the County. As set forth in Resolution 024-2012, it is the

Board's position that the County's public welfare should be safeguarded by the State Engineer

when evaluating water rights applications, pafticularly applications that call for the transfer of

water resources outside of the County's boundaries. It is not in the interest of public welfare,

conservation or sound public policy for the State Engineer to move forward on an Application to

appropriate 54,000 acre feet of water when the Applicant admits that the Application does not

include all of the inforrnation mandated by statute.

It is also not in the interest of public welfare or sound public policy to separate

"hydrological issues" from the actual beneficial use, including actual amount of water to be used

in a particular place. An integral part of the "hydrological issues" is the amount of water that

APR is proposing to transfer out of Catron County. That information can only be determined

based on actual, quantified proposed uses of the water. Without that information, it is impossible

to determine the actual amount of water that will be pumped, the effect of the pumping on

existing water rights, and the irnpact of proposed recharge amounts. Any analysis of "the

amount of water available for appropriation without impairing other water rights, and the amount

of enhanced recharge," as proposed by APR, that is conducted without actual information

regarding amounts and places of use, is simply speculative.

II



The two stage process that is being proposed by APR would require both the OSE and the

protestants to spend a substantial amount of tin,e and money on "hydrological issues" that are

completely removed from any actual proposed beneficial use. APR is essentially seeking an

advisory opinion as to the available groundwater resources before it has a concrete plan fbL the

beneficial use of the water. There is no statutory or legal basis for such a course of action and it

is potentially very detrimental to the interests of the protestants and their ability to adequately

challenge the Application.

The Application, rather than being evidence that the Applicant is "ready, willing and able

to proceed to pr-rt water to beneficial use," is an attempt by APR to tie up a huge amount of

groundwater in Catron County while it seeks potential customers for that water. (,See Order

Denying Application, Exhibit I to Community Protestants' Memorandum in Support of Motion

for Summary Judgment,lTlllS, 19 ("It is reasonable to expect that, upon filing an application, the

Applicant is ready, willing and able to proceed to put water to beneficial use. The statements on

the face of the subject Application make it reasonably doubtful that the Applicant is ready,

willing and able to proceed to put water to beneficial use"). As noted by Judge Reynolds, in

denying thc previous application,

"the application under review just outlines general potential uses and places of use; it
does not describe what actually is to be the purpose and place of use. Rather than being
the 'first step' in obtaining a water right, the application demonstrates that Applicant is
merely contemplating possible steps, like a player holding onto a chess piece before
committing to a particular move. Under Applicant's theory, the statutory permit process
is 'inherently flexible,' allowing a water user to make broad statements of use and place
of use and lay claim to whatever amount of water a basin can bear, and then during the
permit process that broad claim can be narrowed down by the State Engineer through
evidentiary hearings."

(Memorandum Decision at21). The current application suffers from the same problems as the

previous application. Although the proposed uses have been narrowed to municipal and

t2



commercial water sales, the Application still does not demonstrate an actual, concrete plan that

can be adequately and fully evaluated pursuant to the applicable statLrtory provisions and case

Iaw.

APR is seeking to appropriate 54,000 acre feet of water, which an enonnous amount of

water. As noted by Judge Reynolds, it is larger than the maximum water supply available for the

Carlsbad Irrigation District's many users. (Memorandum Opinion at25). "This illustration from

one watershed demonstrates the enorffrous potential available for Applicant to monopolize the

waterc that would have otherwise been available to other users wishing to apply the underground

waters of the San Agustin Basin to beneficial use." Id. APR. by proposing to pump 54,000 acre

feet of water per year from 37 wells and then transport it via a pipeline, is seeking to become

"the middleman conveying a large amount of the state's waters to beneficial users...but the

public, not private entrepreneurs, own the water of this state." (ld. at 29). If the Application were

granted as it has been submitted, APR would gain control over an substantial portion of the

groundwater of Catron County and APR, rather than the State of New Mexico, would have the

right to decide, through private contracts, how the water would be allocated. Such an outcome is

not in the public interest, is not in the interest of the citizens of Catron County, and is contrary to

the most fundamental principles of New Mexico water law.

CONCLUSION

The Application is an attempt by APR to gain control over a substantial portion of the

groundwater located in Catron County without meeting the applicable statutory requirements.

The clearly speculative nature of APR's proposal is contrary to well-established principals of

New Mexico water law and is contrary to sound public policy. The Application is based on

nothing more that the hope of APR that it will eventually, at some point in the future, find actual

13



users for the 54,000 acre fbet of groundwater that it is seeking to appropriate. Without specific

infbnnation regarding the actual beneficial use to which the water will be applied and without

specific information about the place of use for the appropriated water, the State Engineer cannot

fulfill his statutory duty to detetmine "that the proposed appropriation would not impair existing

water rights from the source, is not contrary to conservation of water within the state and is not

detrimental to the public welfare of the state." NMSA 572-12-3.E. There is no statutory

provision that aliows the OSE to hold a hearing and render a decision on an application that, on

its face, does not comply with the requirements of $72-12-3- The Application must be denied,

just as APR's previous application was denied.

WHEREFORE, the Board requests that the Application be dismissed in its entirety.

Respectfu lly submitted,

Domenici Law Firm, PC

320 Gold Ave SW, Suite 1000
Albuquerque, New Mexico 87102
50s-883-62s0
pdomenici@domenicilaw.com
lhollinssworth@domenicilaw.com

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served by U.S. mail on all
parties identified in the Parties E4lirled to Notice, attached hereto.

Lorraine Hollingsworth, Esq.
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PARTIES ENTITLED TO NOTICE

Hearing No. l7-005
A contplete list of parlies enlilled lo ,totice (service list) is locatecl on the Office of the State Engineer's tyebsite,
http://rvtvtv.ose.state.nnrts/HU/AttsustinPlctitrs.php. The service list'rvill be updated as necessary. Revised l0/5/17

WATER RIGHTS DIVISION
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Co-cottnsel fot Woter Rights Division
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Co-counsel for Applicont Augustin Plains Ranch, LLC
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c/o Martha C. Franks, Esq.
P.O. Box 1983
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(s0s) 247-9011
Marthacfranks@earthlink.net
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DRAPER & DRAPER LLC
c/o John Draper, Esq.
325 Paso de Peralta
Santa Fe, NM 87501
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John.draper@draperl lc.com
Co-coansel for Applicant Augustitt Plains Rottch,
LLC

PROTESTANTS

NANCE PATO & STOUT, LLC
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P.O. Box 507
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Allorneyfor Catron County Boord of County Commissioners
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Commission

575-838-091 I
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201 Third Street, N.W., Suite 1950
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JAlbrieht@lrrc.com
Attorneyfor Kokopelli Ranch, LLC
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Albuquerque, NM 87102-3228
505-883-6250
pdomenici@domenici law.com
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Attorneys tor: Monticello Properlies, LLC; Doable
Springs Ranch, LLC; Gila Mountain Rancha, LLC;
lohn Hubert Richardson Rev. Trust; Richardson
Family Faras, LLC1 Co-counsel with Adren R.
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Commissioners

COPPLER LAW FIRM, P.C.
c/o John L. Appel, Esq.
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Santa Fe, NM 87505-5656
505-988-56s6
iappel@coppler.com
Altorney for Cily of Trutlt or Consaquenca
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DAVIDSON LAW FIRM, LLC Peter Thomas White, Esq.
c/o Tessa T. Davidson, Esq. 125 E. Palace Ave., #50
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Attoneyfor John & Helen A. Hand and The Hand Livittg Associalion; Salomon Taloyo
Trust

STEIN & BROCKMANN P.A. WAYNE G. CHEW P.C.
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Attorney for State of Nev Mexico ianemarx@earthlink.net

Conunissioner afPublic Lands AttorneyJoi puebto ofZuni
ond Pueblo of San Felipe

ABERLY LAW FIRM University of New Mexico
c/o Jessica R, Aberly, Esq. c/o Richard Mertz, Associate University
2222Uptown Loop, N.E., #3209 Counsel
Albuquerque, NM 871 l0 I University of New Mexico
(505) 977 -2273 Albuquerque, NM 87 I 3 I -000 I

aberlylaw@swcp.com 505-934-2756
Attorneyfor Pueblo of Sondia Mertzl59@.gmail.com

Attorney for Universily of New Meico
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PROTESTANTS

JOHNSON BARNHOUSE & KEEGAN, LLP
c/o Veronique Richardson, Esq.
c/o Karl E. Johnson, Esq.
7424 4th St., N.W.
Los Ranchos de Albuquerque, NM 87107-6628
505-842-6123
vrichardson@indiancountrvlaw.com
kjohnson@indiancountrylaw.com
Attorneysfor Pueblo of Santo Atto

Samantha M. Ruscavage-Barz, Esq.
516 Alto Street
Santa Fe, NM 87501
(50s) 401-4180
sruscavaeebarz@wi ldearth guardians.org
Atlorney for Wildearth Guardians

Kim Bannerman, Esq.
P.O. Box 25102
Santa Fe, NM 87504-5102
505-
Email:
Attorney for New Mexico Irrterstale Stream Contmissiott

James M. Noble, Esq-
ll25 nth St., Ste. 2200
Denver, CO 84202-2024
Allorney for Phelps Dodge Corporaliott

NEW MEXICO ENVIRONMENTAL LAW CENTER
c/o Douglas Meiklejohn, Esq.
c/o Jaimie Park, Esq.
c/o Jon Block, Esq.
c/o Eric Jantz, Esq.

1405 Luisa Street. Ste. 5

Santa Fe. NM 87505
(505) 989-9022
dmeikleiohn@nmelc.org
ipark@nmelc.ore
Co-cou nsel for NM ELC G RO A P:

U.S. Departrnent of Justice
c/o M. Kathryn Hoover, Esq.
Water Rights Unit
P.O- Drawer 2010
Window Rock, AZ 86515
928-87 t-7510
Email:
Altorney for Navajo Nalion

ADVOCATES FOR COMMUNITY &
ENVIRONMENT
c/o Simeon Herskovits, Esq.
c/o lris Thornton, Esq.
P.O. Box I075
El Prado, New Mexico 87529
(s7s) 7s8-72A2
Co-Counsel for San Aagustitt l;ltater Coolition
(sAWC)

SONOSKY, CHAMBERS, MIELKE &
BROWNELL,LLP

c/o David Mielke, Esq.
500 Marquette Avenue NW, Suite 660
Albuquerque, New Mexico 87102
(s0s) 247-0147
D mi elke@abqsonosk-y.com
Sj ones@abq sonosky.com
Allorney for Pueblo of Isleto

Page 3 of I



lVlanuel and Gladys Baca; Robert and Mona Bassett; Patti Bearparv; Sue Berry-Fox: (Babe) Ann Boulden; Donald and Joan
Brooks; David and Terri Brown; Jack Bruton and Bruton Ranch, LLC: Lisa Burroughs and Thomas Betras, Jr.; Charles and
Lucy Cloyes; Michael D. Codini, Jr.; Randy Coil; James and Janet Coleman; Thomas A. Cook; Wildwood Highlands
Landowners Association; Randy Cox; Nancy Crowley; Tom Csurilla; Elk Ridge pass Development Company, LLC; Top of
the World Land Company, LLC:' Roger and Dolores Daigger; Michael and Ann Danielson; Bryan and Beverly Dees; John
and Eileen Dodds; Louise and Leonard Donahe; Patricia Eberhardt; Roy Farr; Paul and Rose Geasland; Gila Conservation
Coalition Center for Biological Diversity and Gila Watershed Alliance; Mary Rakestraw Creiert; Michael Hasson; Don and
Cheryl Hastings; Gary and Carol Hegg; Patricia Henry; Catherine l-lill; Eric Hofstetrer; Sandy How; M. Ian and Margaret
Jenness; Amos Lafon; Marie Lee; Cleda Lenhardt; Rick and Patricia Lindsey; Victoria Linehan; Owen Lorentzen; Mike
Loya; Sonia MacDonald; Robert and Susan MacKenzie; Douglas tvlarable; Thea Marshall; Sam and Kristin McCain; Jeff
McGuire; Michael Mideke; Kenneth Mroczek and Janiee Prrylbyl Mroczek; Peter Naumnik; John Naumnik; Regina
Naumnik; Robert Nelson; Veronika Nelson; Walter and Diane Olmstead; Dennis and Certrude O'Toole; Karl Padgett, Max
Padget & Leo Padgett; Bamey and Patricia Padgett; Wanda Parker; Ray and Carol Pittman; John Preston and Patricia Murray
Preston; Daniel Rael; Stephanie Randolph; Mary C. Ray; Kenneth Rowe; Kevin and Priscilla Ryan; Ray and Kathy Sansom;
Christopher Scoft Sansom; John and Betty Schaefer; Susan Schuhardt; Ann and Bill Schwebke; Janice Simmons; Jim
Sonnenberg; Margaret and Roger Thompson; Cloria Weinrich; James Wetzig and Maureen M. MacArt; Donald and Margaret
Wiltshire and Wildwood Landowners Association; Joseph and Janet Siomiak; Homestead Landowners' Association, Kristin
Ekvall; Bette Dugie; Abbe Springs Homeowners Association; and Anne Sullivan.

Victor Anspach
HC 61, Box l5
Datil, NM 87821

Mary Annette Boulden
P.O. Box 528
Datil, NM 87821

Clark & Midge Bisltop
20 Falcon Crest, HC 6l Box 3917
Datil, NM 87821

Jack Brunacini and

Janice Brunacini
P.O. Box225
Magdalena, NM 87825

Barbara Daitch, CPA
P.O. Box 3l
Datil, NM 87821

Lloyd Daniels
15829 West 933 Road
Park Hill, OK 74451

Andres Aragon
HC62,Box625-7
Datil, NM 87821

Theresa J. Bottomly
P.O. Box 1773
Socorro, NM 7801

Dorothy Brook
P.O. Box 1925
Socorro, NM 87801

James Cherry
805 Kelly Road
Magdalena, NM 97925

Sandra Coker
Carol Coker
P.O, Box 2
Datil, NM 87821-0A02

Hara Davis
P.O. Box 433
crifi NM 88028

Frank Baker
P.O. Box 156
Datil, NM 87821-0156

AIlen Bassler, M.D.
Wanda Bassler
P.O. Box 497
Datil, NM 87821

Baxter B. Brown & Sherry L.
Fletcher

602 N- Broadway
TorC,NM 87901

Dean Crane
P.O. Box 83

Magdalena, NM 87825

David and Martha Dalbey
HC 61, Box 1526
Datil, NM 87821

Thornas Dolan
P.O. Box 653
Pie Town, NM 87827
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Monte Edwards
P.O. Box 301
Datil, NM 87821

Karen Farr
P.O. Box 1000
Datil, NM 87821

Freddy and Yvonne Ferguson
P.O. Box 767
Datil, NM 87821

Nelson Garber
P.O. Box774
Datil, NM 87821

Mary Hom
4905 Haines Ave: N.E.
Albuquerque, NM 871 l0

Raymond and Linda Gray
HC 61, Box i5l5
Datil, NM 87821

Jarnes M. Hall, M.D. and
Linn.Kennedy Hall
P.O..Box 740
Datil, NM 87821

John Hand
P.O. Box 159
Datil, NM 87821

Gary L. McKennon
I I I I2 Huerfano, N.E.
Albuquerque, NM 87l2i

Elena Farr
P.O. Box 1000
Datil, NM 87821

Sam Farr
P.O. Box 1000
Datil, NM 87821

Connie Gibson
P.O. Box 83
Magdalena, NM 87825

O.R. and Sharon Gigante
l5 Turquoise Trail
Datil, NM 87821

Fancher Gotesky
P.O. Box 616
Magdalena, NM 87825

Amber Guin
Bertie Guin
P.O. Box 417
Magdalena, NM 87825-0417

Deniris Inman
P.O. Box 148

Quemado, NM 87829

Fred Hunger and
Leslie Hunger
HC 61, Box 1528
Datil, NM 87821

Lynn Daniel Montgornery
240 Camino De Las Huertas
Placitas, NM 87043

Henry Edwards
P.O- Box 1000
Datil, NM 8782t

Farr Cattle Co.
Roy T. Farr, President
Dana Farr-EdwardsP.O. Box 1000
Datil, NM 87821

Lucy Fowles
P.O. Box 124
Datil, NM 87821

Suzanne Garrigues
506 Greenwood Road
Baltimore, MD 21204

Randall Greenwood
P.O. Box 26
Aragon, NM 87820

James Hall
P.O. Box 800
Magdalena, NM 87825

Jolrn Hanrahan and
Ruth Hanrahan
P.O. Box 730
Pie Town, NM 87827

Dallas Hufi
P.O. Box 143

Fairacres, NM 88033

Linda Major
P.O. Box 206
Magdalena, NM 87825
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Randell& Mary Lynrr Major'
P.O. Box244
Magdalena, NM 87825

Montosa Ranch
Dale Armstrong
P.O. Box 326
Magdalena, NM 87825

Jamie O'Gorman
P.O. Box 594
Datil, NM 87821

L. Randall Roberson
P.O. Box 217
Datil, NM 87821

Shortes XX Ranch
Ron Shortes, General Manager
P.O. Box 533
'Pie Town, NM 87827

Mark and Sue Sullivarr
P.O. Box 607

Datil, NM 87821

Major Ranch Realty
Randell Major
P.O. Box 244
Magdalena. NM 87825

Nick and Laurene Morales
6330 Roadrunner Loop
Rio Rancho, NM 87144

Karen Rlroads
P.O. Box 822
Cobb, CA 95426-0822

John Pernberton. Jr.
P.O. Box 395

Quemado, NM 87829

Sally Taliaferro
P.O. Box 725
Datil, NM 87821

Marjory Traynham
P.O. Box 375
Datil, NM 87821

Karl and Ann Kohler
P.O. Box I034
Magdalena, NM 8i825

Janet Mooney
P.O. Box 86
Glenwood, NM 88039

Georgianna Pena-Kues
3412Calle Del Monte, N.E.
Albuquerque, NM 871 06-1204

Rudy Saucedo
P.O. Box 2557
Las Cruces, NM 88004

Robert and Elaine Smith
P.O. Box 287
Datil, NM 87821

Judith and Joe Truett
P.O. Box 2l'l
Clenwood, NM 88039

Saulsberry Lazy Y7 Ranch, LLC Paul Rawdon Cordelia Rose
Regor Saulsberry, PE P.O. Box 285 P.O. Box 281

103 I Saulsberry Road Grants, NM 87020 Glenwood, NM 88039

Datil, NM 87821

Dr. Robert Sanders Mikel Schoonover Scott A. and Samantha G. Seely

P.O. Box 646 1244 Canter Road 4520 Valley Road

Datil, NM 87821 Escondido, CA 92027-4449 Shermans Dale, PA 17090

Anthonv rrenner ?il'ffi::;l*H:f::T1t:T,?:'ii"f; H:,"'^",r:ril:[;l']]:,f"''"'
76 Pifion Hill Pl'' N'E' .^ 87801 southwest Regiorraloffice
Albuquerque, NM 87122 575-838-0078 t l00l Indian SchoolRoad, NW

Albuquerque, NM 87104
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Brett Traynor
P.O. Box i
Monticello, NM 879i9

WalkaboLrt Creek Ranclr
George & Susan Howarth
HC 61, Box 35; Mangas Roure
Datil, NM 87821

John A. Barnitz
Box 768
Magdalena, NM 87825

Ann Bauer
P.O. Box 248
Magdalena, NM 87825

Eric D. Bottomly
P.O. Box 2493
Corrales, NM 87048-2493

Patsy J. Douglas
300 Grant
Socorro, NM 87801

Edmund Fahy
I305 Puma Trail
Las Cruces, NM 88001-2340

April Marlow
856 Quail Rr-rn Dr.
Crand Jr"rnction, CO 8 1505-8608

Jim and Mary Ruff
I2l2 North Drive
Socorro, NM 87801

Pete Zamora
Box 565
Magdalena, NM 87825

Max Yeh
Percha Arrirnas Watershed Assoc.
P.O. Box 156
Hillsboro, NM 88042

Norlena Baca
P.O. Box227
Magdalena, NM 87825

Kat Brown
1380 Rio Rancho Blvd. #280
Rio Rancho, NM 87124

Joshua and Sarah Chong
I I2 Field Terrace
Lansdale, PA 19446

Jay B. Carroll
P.O. Box 574
Pie Town, NM 87827

Cyndy and Charles Costanza
P.O. Box 8l
Datil, NM 87821

Darnell L. Pettis
Montana Pettis
P.O. Box 63
Magdalena, NM 87825

Connie May
KarlE. May
P.O. Box li8
Reserve, NM 87830

Charles A. WagrrerCharlene F
Wagner
P.O. Box 252
Magdalena, NM 87825

Teresa Winchester
P.O. Box I287
Magdalena, NM 8i825

Barbam and Eddie Aragon
523 W. Reinken Ave.
Belen, NM 87002

Sandy Bartelsen
Wildwood Subdivision, Lot 40
Datil, NM 87821

Frederick J. Bookland
P.O. Box227
Magdalena, NM 87825

Carroll Dezabelle
P,O. Box 968
Magdalena, NM 87825

Kristin Ekvall
I I55 lnnsbruck St.
Livermore, CA 94550

William Gysin
799 Washington Aven
Fayettewvi I le, AR 127 O 1

David and Sara Robinson
HC 64 Box ?00
Magdalena, NM 87825
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David P. Srrith
Narrcy H. Srnith
P.O. Box 1l 14

Magdalena, NM 87825

Floyd Sanders
Luera Ranch, LLC
P.O. Box I144

Magdalena, NM 87825

Geraldine Schwabb
902 Cuba Rd.
Socorro, NM 87801

Ron & Mahona Burnett - Flying V.
Ranch
P.O. Box 786
Datil, NM 87821
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STATE OF NEW MEXICO

CATRON COUNTY
RESERVE, NEW MEXICO 87830

RESOLUTION 024-2012

RESOLATION OF THE BOARD OF THE COUNTY OF CATRON, NEW MEXICO
CATRON COUNTY DECLARATION OF PUBLIC WELFARE POLICY FOR RETAINING

WATER USE AND CONSRVATION IN CATRON COUNTY

WHEREAS, the State of New Mexico lras enacted laws which ernpower the Board of County
Comrnissioners to develop plans for water conservation and use to protect the public health, safery,

convenience, and welfare CNMSA 72-l-9); and,

WHEREAS, the Catron County Board of Commissioners has a vested interest to (1) protect

and enhance the public healtlt, safety, and welfare of the citizens of the Counfy of Catron, (2) protect

the tax base and encourage the economic stability of tlre County of Catron; (3) protectthe quantify

and quality of water resources in the county for its citizens, base industries of agriculture and forestry

industries and other businesses for future growth; and (4) ensure that all water users in the county
are secul'e in their water rights; and,

WHEREAS, public welfare of water resources is safeguarded by the State Engineer
through active management of the state's limited water resources in the dec,ision-making process

used to evaluate new appropriations and transfer of water rights. Prior to any transfer of water
rights, the State Engineer must assess the potential impacts on the public welfare (NMSA 72-5-
5.1; 72-5-6; 72-5-7 ; 72-5-23; 72-12-3; 72-12-7); and,

WHEREAS, the State of New Mexico requires regional water plans to give an "adequate
review of . . .the effect on the public welfare" (NMSA 72-14-44); and,

WHEREAS, the Board of County Commissioners has determined that the existing public
welfare statement in the Soutlrwest Regional Water Plan does not sufficiently address the
specific public welfare for Catron County; and,

WHEREAS, the Board of County Commissioners has determined that inter-basin water
transferc, exported from inside the county to outside the boundaries of Catron County, may be
detrimental to tlre health, safety and public welfare of Catron County; and,

WHEREAS, the Board has determined that an imu:ediate rleed exists to secure and protect
the beneficiai userc of the water resources located within Catron County, New Mexico by
formulating the Catron County Public Welfare Policy, designed to provide consistency with the

EXHIBlT
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Southwest Regional Water Plan; and, to assist the State Engineer decision-making by providing
more specificity for evaluating and protecting public welfare within Catron County.

THEREFORE BE IT RESOLVED BV THE BOARD OF COUNTY
COMMISSIONERS, hereby, adopts the Catron County's Public Welfare Policy attached as

Exhibit; and,

BE IT FURTHER RESOLVED, Public Welfare Policy is herein defined as that which
promotes, sustains and imptoves the quality and quantity of water resources within the
boundaries of Catron County, and therefore, the quality of life of the citizens and propefty
owners and the natural environment of the County; and,

BE IT FURTHER RESOLVED, the purpose of this Catron County Water Policy is to
declarc and specify Catron County Public Welfare statements as a supplement to the Southwest
Regional Water Plan (SWRWP). The Catron County Public Welfare Policy is consistent with
the SWRWP and provides further specificity and guidance legarding Catron County's Public
Welfare Policy; and,

BE IT FURTHER RESOLVED, that the Catron County Public Welfare Policy is set forth
to provide guidance to the State Engineer decision-making when considering inter-basin water
rights transfers to outside the boundaries of Catron County; and,

BE IT FURTHER RESOLVED, the Board of Catron County Commissioners asserts that

the County's Public Welfare should be safeguarded by the State Engineer when evaluating new

inter-basin water rights transfers to outside the county in order to protect water resources

quantity and quality, prevent impairment and promote conservation. Catron County petitions the

State Engineer to consider Cahon County's Public Welfare Policy in the following sections,

attached:

l. Catron County Public Welfare Cuiding Principles;
2. Catron County Public Welfare Policy Positions; and
3. Catron County PLrblic Welfare Criteria for Evaluation Consideration

BE IT FURTHER RESOLVED, the Board of County Commissioners incorporates the

public welfare policy as a supplement to Catron County Water Plan; and,

BE IT FURTHER RESOLVED, that the State Engineer be notified of adoption of Catron

County Public Welfare Resolution; and,

BE IT FURTHER RESOLVED, that Catron County may in the future develop basin-specific

public welfare statelnents to be incorporated into the Catron County Public Welfare Policy and the

County Water PIan; and,



PASSED, ADOPTED, AND APPROVED at Reserve, Catron County, New Mexico this 2l't
day of December,20l I in regulal session by the Board of county comrnission.

ATTEST:

lsl

BOARD OF COUNTY COMMISSIONERS
CATRON COUNTY, NEW MEXICO

lsl _

Hugh B. McKeen, Chairman

/sl
Richard McGuire, Member

/sl
Glyn Griffin, Member

Sharon Atmijo, Clerk



Exhibit:

Catron County Public l;ltelfore Policy for Ll/ater IJse snd Conservstion
-Supplement to the Southwest Regional Water Plan and the Catron County Water Plan-

A. Introduction
The purpose of this Catron County Water Policy is to declare and specify Catron County Public
Welfare statements as an addendum to the County's existing water plans and policies and as a

supplement to the Southwest Regional Water Plan (SWRWP). The Catron County Public
Welfare policy is consistent with the SWRWP and provides further specificity and guidance
regarding Catron County's Public Welfare policy, following the same format of the State

Engineer's regional water plan public welfare statements.

Catron County shares the same purposes and objectives as stated in the State Engineer's
Regional Water Planning Handbook:

r Water planning, the budgeting of an essential and finite r€source, is, of course, valuable

in itself. In addition, these regional water plans may have specific applications, which
will affect how they are developed.

. New Mexico has taken a unique approach to planning to plotect and preserve its water
supply. The Legislature recognized and directed that water planning is most effectively
done at the local level.

. The planning process should encourage local people to express local concerns and

discuss the difficult decisions faced by every community in New Mexico.
. The State Engineer's mandate is to supervise the measurement, appropriation and

distribution of the state's water. The State Engineer's rr,randate includes considering the

public welfare of the state. Public welfare and conservation considerations may differ,
depending upon local conditions and factors, as well as statewide impacts.

The Catron County pubtic welfare statement is set forth to provide guidance to the State

Engineer when considering inter-basin water rights and/or water resources transfers outside the

boundaries of Catron County. Public Welfare policies should promote, sustain, and improve the

quality and quantity of water resources, and thereforethe quality of life of the citizens and

property owners and the natural environment of Catron. This is not a static statement, but an

iterative arrd evolving declaration, that is continuously monitored by the public to ensure that it
accurately reflects the welfare of the public, remembering that there are unknown users and

perspectives concerning our water resources that will need to be given a voice in the future.

B. GENERAL STATEMENT
Water has many impo*ant values to the people, which need to be appreciated and fairly balanced

to ensure the overall safety, security and well being for Catron County citizens. The Catron

County Board of Commissioners' primary legal responsibility is to protect tlre health, safety and

welfare of its citizens. As such, the Catron County Commission declares this Public Welfare

Policy statement for managing the water resources for the beneficial use for the County. Quality



of life and public welfare include, but are not limited to local custorns arrd culturcs, the agmrian
chamcter of community, the health of the natural environment, and the immediate and long-term
socio-econotnic well being of Catron County, for conservation and use of natuml resources.

C. PROCESS
As a background to Public Welfare policy, there are key legal principles to consider. Water in
New Mexico belongs to the public of the State of New Mexico (72-12-18 NMSA I978); owners
of water rights have a usufructuary right; i.e., tlre right to appropriate the water to beneficial use,

as defined by the State of New Mexico. Another important principle is the Doctrine of Prior
Appropriation, which is a State of New Mexico Constitutional provision. It states that prior or
earlier appropriations have seniority or priority over later appropriations, otherwise stated as

"first in-kind, first in-use." The first appropriator on a water source has the right to use the water
in the system necessary to fulfill his/her water right. A junior appropriator cannot use water to
satisfy his water right if it will injure or impair the senior appropriator (72-l-ZNMSA 1978).

Priority in time shall be given the better right. Finally, Beneficial Use: Arlicle XVI of tlre NM
Constitution, Section 3, and NMSA 72-l-2 state that beneficial use shall be the basis, the
measure and the limit of the right to the use of water.

1. State of New Mexico Public Welfare Policy:
Public Welfare is safeguarded by the State Engineer through active management of the state's

Iimited water t'esources in the decision-making process used to evaluate new appropriations and
transfer of water lights. A strong decision-making process suppofts public welfare. Public
Welfare is equal in importance to the other two statutoty criteria: impairment and conservation.

Transfer of water rights must be open to all affected stakeholders and use the best available
science. The ptocess must proyide reasonable and timely notice to allow participation by all
parties. The evaluation of water rights appropriation by the State Engineer must consider both

the positive and negative impacts of sr-rch water rights appropriations.
In 1985, tlre New Mexico Legislature amended the water code to mandate that the State Engineer

review water appropriations, such as new water riglrts or water right transfers, to insure proposals

are not contrary to conservation of water or detrimental to the public welfare of the State (NMSA
72-5-5.1;72-5-6;72-5-7;72-5-23;72-12-3;72-12-7). Should a water right application appear to
be contmry to a regionally defined pLrblic welfare criterion, the State Engineer could rely on this
criterion to deny or place a condition on an application? In this way, the public welfare
statement is a potential rnechanism for protecting regional values.

2. Southwest Regional Water PIan Public Welfare Policy:
In 1987, the New Mexico Legislature passed a law that established a process for regional water
planning. That law required regional water plans to give an "adequate rcview of . . . the effect on

the public welfare" (NMSA 72-14-44). The local govemments of Southwest New Mexico



completed their latest Southwest Regional Water Plan tn?004, adopting the following definition

of Public Welfare for the Southwest Planning Region:

The Southwest Regional Water Planning Steering Committee recognizes lhe unique values of the

diverse ecologt of the Gila Basin and other surface water resources in the region. In
implementation of the alternatives and recommendations put forth in this plan, the Steering

Committee recommends use of the best available science tofully as.re.es tlte ecological impacts of
any water utilization project in Southwest New Mexico, incfuding the Gila River, its lributaries
and associated riparian corridors, and to also consider the traditions, cuilures and customs

affecling historic uses of andfuture demandsfor water in the Region.

3. Catron County Public Welfare Policy:
In 1985, the New Mexico Legislature enacted NMSA 72-l-9, which provides local water
planning by counties that promotes the public welfare at the local level. It is supported by

Consuelo Bokum's paper, Implementing the Public l{elfare Requirement in New Mexico's Water

Code,whiclt states "public welfare as defined in the regional and state plans or by elected

officials in land use planning." Catron County Public Welfare Policy is designed for County

decisions, and to provide consistency with the SWRWP, and, to assist the State Engineer, by

providing more specificity for evaluating and protecting public welfare within Catron County.

D. FUTURE USE OF CATRON COUNTY WATER RESOURCES CONSISTENT WITH
THE PUBIC WELFARE
Catron County believes tlre Public Welfare should be safeguarded by the State Engineer through

active management of its limited water resources in the decision-making process used to evaluate

new appropriations and transfer of water rights.

The Public Welfare criterion is of equal impoftance to the other two statutory criteria, no

impailment, and conservation. Catron County requests that the State Engineer consider:

l, Catron County Public Welfare Policy Cuiding Principles;
2. Catron County Public Welfare Policy Positions; and
3. Catron County Public Welfare Policy Criteria for State Engineer Evaluation

Consideration

1. Catron County Public Welfare Guiding Principles
Water riglrts are essential for use and enjoymerrt of the citizens of Catron County, as well as to

Catron County government. Possession and exercise of these rights affect the cultural, social and

economic welfare of oul people and determine the futule of the County. As such, Catron County

Public Welfare requires that the use of the water resources in Catron Cournty be consistent with

six guiding principles. The Catron County Board of Commissionerc:

a. Has a vested interest in seeing all water users in the county al'e secure in their water

riglrts to protect and enhance the public health, safety, and welfare of the citizens of the County



of Catron; protecting the tax base, encour?girrg the economic stability of the County of Catron;
and, encouraging tlre agriculture and forcstry industries and other businesses for the future
growth;

b. Declares that the Doctrine of Prior Appropriations as the prirnary means for safe-
guarding the Public Welfare of the citizens of Catron County;

c. Respects the essential role of water :n maintaining our customs and cultural values;

d. Strives to maintain and improve the health of our region's water resources. A major
benefit to water users in Catron County is to slow the rate of flow and keep as much water within
Cailon County as possible;

e. Encourages conservation and efficient use of our limited water resources;

g. Supports the rural agricultural economy, the base industry in the county.

2. Catron County Public Welfare Policy
a. Government actions should ensure that water rights remain in their respective water

basins; and, not impair or destroy pre-existing water rights that rernain in the county.

b. Proper management of watersheds is critical because it supplies the majority of the

agricultural, domestic, and industrial water use in tlris water-short area.

c. An adequate supply of clean water is essential to the health of the County's residents

and to the continued growth of the County's economy. Every aspect of the County's economy

depends on a dependable and clean supply ofwater.

d. Agencies must analyze the effects of their actions on water quality, watershed yields,

and timing of the yields. Action, lack of action, or permitted uses that result in significant or

long-term decreases in water quality or quantity will be opposed by the County.

e. It is imperative that the quality and quantity of water are not reduced below current

levels.

f. The County suppofis projects that will improve water quality and increase the amount

and dependability of the water supply.

g. All potential reservoir sites and delivery system corridors shall be protected from any

federal or state action that would inhibit their firture use for such purposes.



h. There should be no net loss of the private water rights base.

The County supports livestock grazing, timber production and other managed

uses of watersheds and holds that, if properly managed; rnultiple use is

cornpatible with watershed management.

j. Beneficial use is the basis for the appropriation of water in the state of New Mexico.

k. An immediate need exists to secure, protect, and expand cunent and future irrigation

uses in the basins and watercheds located within Catron County, New Mexico.

l. In its efforl to meet the needs of all water demands, Catron County has recognized the

need for water consel'vation and has developed policies for the conservation of water. The

objective of these policies include extending the water supply for curent and future generations

of county residents, reducing risk of water slroftages, and maintaining and improving the health

of rivers, groundwater, and waterslreds.

3. Catron County Public Welfare Criteria for State Engineer Evaluation Consideration
Catron County requests that the State Engineer consider the following competing water demands

when evaluating new appropriations and transfers of water rights and/or resources to outside

Caton County boundaries, including, but not limited to, health and safety concerns, economic

interests, agricultural interests, environmental interests, social and cultural intercsts, aesthetic

interests, recreational interests, and municipal and domestic interests.

a. When considering public welfare in proposed inter-basin water transfer applications

within Catron Courrty to outside the county, the State Engineer should review and consider the

Southwest Regional Watel Plan Public Welfare statements.

b. When considering public welfare in proposed inter-basin water transfer applications

within Catron County to outside the county, the State Engineer should review and consider

Catron County Public Welfare statements specified in section "D-1" andD-2" above.

c. When considering public welfare in proposed water inter-basin transfer applications

within Catron County to outside the county, the State Engineer should review and consider the

water-related policies and plans of the Quemado, Rio Salado and San Francisco Soil and Water

Conservation Districts, Catron County Acequias Commission, specific community ditches and

acequias, and, the Village of Reserve.

d. Wlren considering application health and safety concerns, the State Engineer should:



. Strive to maintain and improve the quality of our water resources as a basic human
right to safe drinking water.

o Prevent public nuisance, herein defined as creating, performing or maintaining
anything affecting any number of citizens without lawful authority which is either: (l)
Injurious to public health, safety or welfare; or (2) interferes with tlre exercise and
enjoyrnent of pLrblic rights, including the right to use groundwater within the
boundaries of Catron County.

. Recognize that Catron County suffers from the effects of prolonged drought
conditions, which may continue into the indefinite future. The County recognizes the
connection between prolonged drought conditions and increased risk of catastrophic
wildfires, as well as otlrer emergency conditions that may occur due to insufficient
access to immediate water needs.

. Assess the effects on the ability to obtain sufficient water for large structural and
wildfires and tlrat sufficient water to fight wildfire and to address other drought-
caused emergencies must be secured, and funds to do so must be available, in order to
protect the welfare of the citizens of Catron County.

. Assess the effects on the possibility of depletion and subsidence of groundwater,
especially in areas of the county where there is no surface watet', and, where residents
and livestock producers rely exclusively on ground water. Any substantial draw
down of the ground waters can have significant adverse effects on resident water
availability, water flow, and associated water quality.

e. When considering economic interests, the State Engineer should:
. Evaluate botlr the positive and negative impacts of the transfer of water rights on the

area of origin. Any reduction of existing watel supplies in the county could have a
significant negative impact on public welfare, and would severely limit future growth
potential for the county.

. Consider any new diversion of water at the proposed level to be a significant cost to
Catron County, not only to the existing water rights holders but for the future of the
County. Will there be any water available for economic development in Catron
County-a low-income county-in the futr.rre? Will there be any water available for
future private domestic use? This is not sirrply an issue of availability of water rights
for the future, but the availability of the water itself.

f. When considering aglicr,rltural interests, strive to foster a vibrant and efficient
agricultural ecosystem, recognizing that agriculture has economic, ecologic, historic and cultural
val ues.

g. When considering environmental interests, the State Engineer should consider:
. Catron County Land Plan policies for protecting the environment.
. Consider potential effects on groundwater depletion, sedimentation, and other water

quality problems. Reduction of groundwater impacts natural springs, as their
recharge sources are eliminated, and it additionally negatively impacts riparian areas.

Lowering of the water table reduces water available to vegetation. These
groundwater depletions lrave direct negative/adverse impacts on the health of wildlife
and wildlife habitat and therefore have impacts on wildlife-based industries, such as



guiding, outfitting, hunting and other recreational uses of the forest. Such depletions
also impact forests and woodlands, rendering these ah'eady drought-stricken areas
even more vulnerable to catastrophic wildfir'e.

h. When considering social and cultuml interests, the State Engineer should:
. Protect water use that supports the diversity of communities, cultures and traditions

existing in our region.
. Recognize that the most senior water rights holders in New Mexico are typically

acequias and agricultural water users. This is true with respect to water rights holders
in Catton County. Typically junior water right holders include municipalities,
residential and recreational water users. All water rights in Catron County existing
today, whether acequias, agricultural users, municipality, residential or other rights
holders, are senior to new applications by virtue of having been appropriated and put
to beneficial tse prior to any water rights which may be obtained by new applicants.

i. When considering aesthetic interests, the State Engineer should strive to suppo$ Catron
County's aesthetic values as a part of the county's custorrs and cultures and as defined in the
County's Comprehensive Land Plan, to maintain and improve tlre agriculture along the flowing
waters and ditches in our communities.

j. When considering municipal and domestic needs, tlre State Engineer should strive to
sustain an adequate water supply to meet those needs. The State Engineer should make water-
use decisions based on local land-use policies.

k. When considering any changes in water appropriations associated with inter-basin
water transfe5 to outside of Catron County, the State Engineer should:

. Consider its obligation to protect pre-existing water rights before impairment occurc in
Catron County.

. Consider that existing water rights impairment cannot be remedied by offsetting or
replacing water if there is not enough water elsewlrere to offset or replace water removed
from any of the county's water basins. New Mexico is a desert state. Water that is
removed fi'om a New Mexico basin is not necessarily replenished as it is in other states.

Note, the 1973 State Engineer Hydrology Report #57 states that the San Agustin Basin is
a "leaky" basin that discharges water to the Rio Grande, as well as to the Gila Basin, and
tlrat tlre basirr is not necessarily fully recharged by rainwater. Thus, sufficient water
withdrawal above a certain amount will not only negatively impact the total volume of
water in the San Agustin or San Francisco basins but that of adjacent basins as well.

l. When considering public welfare in proposed inter-basin water transfers from withirr the

county to transfer water outside the county, Catron County Cornmission requests that the State

Engineer inform the County and cooperates with the County in the evaluation of public welfare.


