BEFORE THE NEW MEXICO STATE ENGINEER

IN THE MATTER OF THE )

CORRECTED APPLICATION FILED )

BY AUGUSTIN PLAINS RANCH, LLC., ) Hearing No. 17-005

FOR PERMIT TO APPROPRIATE ) OSE File No. RG-89943 POD 1
GROUNDWATER IN THE RIO ) through POD 37

GRANDE UNDERGROUND WATER )

BASIN IN THE STATE OF NEW MEXICO )

Joinder in the Community Protestants' Reply to the Augustin Plains Ranch’s Response in
Support of their Motion for Summary Judgment and Catron County Board of County
Commissioners’ Reply in Support of Motion for Summary Judgment

COMES NOW, Protestant San Augustin Water Coalition (“SAWC”), by and through 1ts
attorneys, Simeon Herskovits and Iris Thornton, of Advocates for Community and Environment,
and hereby joins in the Community Protestants' Reply to the Augustin Plains Ranch’s (“*APR’s”)
Response in Support of their Motion for Summary Judgment and Catron County Board of
County Commissioners’ Reply in Support of Motion for Summary Judgment. For the reasons
set forth in the Community Protestants’ and Catron County’s briefs, APR’s application is, on its
face, impermissible under New Mexico law. In particular, the information provided in APR’s
application makes it plain that APR’s “Project” is nothing more than a proposal to engage ina
nakedly speculative water sales program without any existing contractual or agency relationship
in place with any actual prospective beneficial user of the groundwater to which APR seeks a
permitted right. As such, APR’s application is a textbook example of an application to engage n
pure commercial water speculation of the sort that long has been prohibited under basic prior
appropriation principles of New Mexico water law and the water laws of New Mexico’s closest
sister state, Colorado. Millheiser v. Long, 10 N.M. 99, 116-117 (N.M. S. Ct. 1900); Cartwright
v. Public Services Co., 66 N.M. 64, 107 (N.M. S. Ct. 1958) (Frederict, J., dissenting); Augustin
Plains Ranch. LLC. v. Verhines, No. D-728-CV-2012-008, Memorandum Decision on Motion

for Summary Judgment, at 23-30 (N.M. Dist. Ct. Nov. 14, 2012); Colorado River Water



Conservation Dist. v. Vidler Tunnel Water Co., 594 P.2d 566, 568-89 (Colo. S. Ct. 1979).
Accordingly, SAWC respectfully urges the State Engineer to comply with his obligation under
the law to dismiss APR’s application.

Respectfully submitted this 1* day of December, 2017,

Simeon Herskovits, New Mexico Bar No. 16860
Advocates for Community and Environment
P.O. Box 1075

El Prado, New Mexico 87529

Phone (575) 758-7202; Fax (575) 758-7203
Email: simeon@communityandenvironment.net

Iris Thornton, New Mexico Bar No. 28205
Advocates for Community and Environment
P.O. Box 1075

El Prado, New Mexico 87529

Phone: (575) 758-7202; Fax: (575) 758-7203
Email: iris@communityandenvironment.net

Attorneys for Protestant San Augustin Water Coalition



CERTIFICATE OF SERVICE

I hereby certify that on December 1. 2017, a copy of the foregoing was sent via U.S. Mail to
all Parties Entitled to Notice as located on the Office of the State Engineer's website.
http://www ose state nm.us'HU/AugustinPlains php. revised 11/17/17.

I further certify that on December 1. 2017, a copy of the foregoing was sent via electronic

mail to the following parties:

Jeffrey J. Wechsler, Esq.
Kart Olson. Esq.
Kaitlyn A. Lucke. Esq.
MONTGOMERY & ANDREWS, P A.
325 Pasco de Peralta
Santa Fe, NM 87501
(505) 982-3873
jwechsler « montand .com
Kolson ¢ montand.con
ttorneys for Applicant San Augustin Plains
Ranch, LLC

Maureen C. Dolan, Esq.

Felicity Strachan. Esq.

OFFICE OF THE STATE ENGINEER
Administrative Litigation Unit

P.O. Box 25102

Santa Fe, NM 87504-5102

Maureen Dolan « state.nm us

Felicity. Strachan « state.nm us
Attorneys for Water Rights Division

David Mielke. Esq.

SONOSKY. CHAMBERS. MIELKE &
BROWNELL

500 Marquette Avenue NW

Suite 660

Albuquerque. NM 87102

dmiclke«
Attorneys for the Pueblo of Isleta

SONOsky.com

Martha C. Franks. Esq.
ABRAMOWITZ FRANKS & OLSEN
P.O. Box 1983

Fort Collins. CO 80522-1983
marthacfranks « earthlink. net
Attorneys for Water Rights Division

John B. Draper, Esq.

DRAPER & DRAPER LLC

325 Pasco de Peralta

Santa Fe, NM 87501

(505) 570-4591

john.draper « draperllc.com

Attorneys for Applicant San Augustin Plains
Ranch, LLC

Douglas Meiklejohn. Esq.

Jaimie Park, Esq.

Jon Block. Esq.

Eric Jantz. Esq.

NEW MEXICO ENVIRONMENTAL LAW
CENTER

1403 Luisa Street. Ste. 5

Santa Fe. NM 87503

dmeiklejohn @ nmele.org

Attorneys for the ELC Protestants

Pete Domenici, Jr.. Esq.

Lorraine Hollingsworth. Esq.

DOMENICI LAW FIRM. P.C.

320 Gold Ave.. SW. # 1000

Albuquerque. NM 87102-3228

pdomenici ¢ domenicilaw.com

[hollingsworth'« domenicilaw.com

Attorneys for Catron County Board of County
Commissioners and 5 Additional Protestants

Tessa Davidson, Esq.
DAVIDSON LAW FIRM, LLC
P.O. Box 2240

Corrales. NM 87408

ttd « tessadavidson.com

Attorneys for the Hand Protestants



Jelfrey Albright. Esq.

LEWIS ROCA ROTHGERBER CHRISTIE LLP
201 Third Street. NW

Suite 1950

Albuquerque. NM §7102-3228

jalbright/« lrrc.com

Attorneys for Kokopelli Ranch. LLC

Adren Nance. Esq.

NANCE, PATO & STOUT. LLC

P.O. Box 507

Reserve, NM 87505

adrenwnpslawfirm.com

Attorneys for Catron County Board of County
Commissioners

Peter Thomas White, Esq.

125 E. Palace Ave., #30

Santa Fe, NM 87501-2367

Pwhite9098 « aol.com

Attorneys for Cuchillo Valley Community
Ditch Association and Salomon Tafoya

Samantha M. Ruscavage-Barz, Esq.
WILDEARTH GUARDIANS

516 Alto Street

Santa Fe. NM 87501

sruscavagebarz @ wildearthguardians.org
Attorneys for Wildearth Guardians

James C. Brockmann. Esq.

STEIN & BROCKMANN PA

P.O. Box 2067

Santa Fe, NM 87504-2067
jebrockmann@ newmexicowatcrlaw .com
Artorneys for Last Chance Waiter Co.

Kim Bannerman, Esq.

NEW MEXICO INTERSTATE STREAM
COMMISSION

P.O. Box 25102

Santa Fe. NM 87504-5102

kim bannerman « state.nm . us

Attorneys for the NMISC

Jane Marx

2825 Candelaria Road NW

Albuquerque, NM 87107

janemarx '« carthlink net

Attorneys for Pueblo of Zuni & Pueblo of San
Felipe

John L. Appel. Esq.
COPPLER LAW FINN, P.C.
645 Don Gaspar

Santa Fe, NM 87505

jappel « coppler.com

Attorneys for City of Truth or Consequences

AJ Olsen, Esq.

Jonathan E. Rochlk, Esq.
HENNIGHAUSEN & OLSEN LLP
P.O. Box 1415

Roswell. NM 88202

jrochlk@ h2olawvers.com

Attorneys for Pecos Valley Artesian
Conservancy District

Wayne G. Chew. Esq.

WAYNE G. CHEW P.C.

20 First Plaza Ctr. NW, Suite 517
Albuquerque, NM 87102
Attorneys for Apache Ranch - Kenneth R.
Brumit

Jessica R. Aberly. Esq.
ABERLY LAW FIRM

2222 Uptown Loop NE. #3209
Albuquerque, NM 87110
aberlvl Wep.con
Attorneys for Pueblo of Sandia

Patrick J. Hart, Esq.

Associate University Counsel

1 University of New Mexico

MSC 05-3440

Albuquerque. NM 87131-0001

pahart '« salud . unm edu

Attornevs for University of New Mexico



Alvin F. Jones. Esq.

Olivia R. Mitchell, Esq.
HENNIGHAUSEN & OLSEN. LLP
P.O. Box 1415

Ros“cll NM 682(

Am)/ne\ S f{)i Ncw Me\/co Fafm & Livestock
Bureau and Catron County Farm & Livestock
Bureau

Veronique Richardson. Esq.

Karl E. Johnson. Esq.

JOHNSON BARNHOUSE & KEEGAN LLP
7424 4th Street NW

Los Ranchos de Albuqucrquc NM 87107

AI/()mc ’s /()i Pueblo of Santa Amz

Attorneys

M. Kathryvn Hoover. Esq.
Lisa Yellow Eagle. Esq.

NAVAJO NATION DEPARTMENT OF

JUSTICE

Water Rights Unit

P.O. Drawer 2010
Wmdox\ Rock. AZ 86515
nmdol ore

Jor Navajo /\ ation
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Simeon Herskovits



